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ADDITIONAL SOURCES IN THE DECRE- 
TALS FOR THE INTERPRETATION OF 
THE LAW ON PRIVILEGES 


T is unquestioned that the footnotes to the canons of The 
Code of Canon Law are of inestimable benefit in the in- 
terpretation of law. This is no less true in regard to the 

law on privileges. While there is ample and apposite citation 
of the decretals in the annotations to the canons on privileges, 
there are other decretals which are not cited, at least under 
canons 63-79. These are also useful to study. 

It is the purpose of this article to indicate these decretals 
and suggest where they could be used to interpret the law on 
privileges. 

From the titles X, de privilegiis et excessibus privilegi- 
atorum and de privilegiis in VI°, twenty-three decretals are 
cited in the footnotes to canons 63-69. Fifteen of these are 
from the decretals of Pope Gregory IX. These are cc. 6-9, 
11, 12, 14, 16, 18, 19, 21, 22, 24, 25, and 30. Eight are from 
the decretals of Pope Boniface VIII. These are cc. 2, 3, 5-7, 
9-11. No decretal is cited from corresponding titles in the 
Clementine decretals, in the Extravagantes of Pope John 
XXII or in the Eztravagantes Communes. 

Four of the cited decretals in the collection of Pope Gregory 
IX are of Pope Alexander III.t Ten are of Pope Innocent 
III.2 One is of Pope Honorius III.’ 


1Ce. 6-9, X, de privilegiis et excessibus privilegiatorum, V, 33. 

2Ce, 11, 12, 14, 16, 18, 19, 21, 22, 24, 25, X, de privilegus et excessibus 
privilegiatorum, V, 33. 

3C. 30, X, de privilegiis et excessibus privilegiatorum, V, 33. 
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In the collection of Pope Boniface VIII, four of the cited 
decretals are of this Pontiff. Two are of Pope Clement IV; ° 
one each of Pope Innocent IV ° and of Pope Alexander IV.” 

The law on privileges as it is contained in the first book of 
The Code of Canon Law can be divided into several parts. 
These would be concession of privileges (canons 63-66), in- 
terpretation (canons 67, 68), use (canon 69), duration (canon 
70), cessation (canons 71-77), abuse (canon 78) and proof 
(canon 79). 

Few of the decretals omitted in the footnotes to canons 
63-69 contribute direct aid to the interpretation of the canons 
dealing with the concession, use, duration and cessation of 
a privilege. But considerable aid is found in the interpre- 
tation of the terms of a privilege and, to a less degree, in the 
consideration of the abuse and proof of a privilege. 

As the title of this article indicates, these decretals selected 
from various parts of the Corpus Iuris Canonici are only ad- 
ditional sources of interpretation. They will, at times, 
actually explain rules or principles of law and they will 
illustrate by examples how these rules or principles are to be 
explained. 

In some of these decretals, the Pontiffs forbid the extension 
of privileges beyond their terms, and, in others, the Pontiffs 
forbid the restriction of privileges. Still other decretals in- 
terpret the actual meaning of terms found in privileges. 
Thus, it is evident that the study of these decretals will aid 
primarily in the three parts of the entire text of canon 67.8 

It is according to this division that the discussion of the 
omitted decretals will be made. 


4Cc. 7, 9-11, de privilegtis, V, 7, in VI°. 
5 Ce. 5, 6, de privilegiis, V, 7, in VI°. 

6 C. 2, de privilegiis, V, 7, in VI°. 

7C. 3, de privilegtis, V, 7, in VI°. 


8 Privilegium ex ipsius tenore aestimandum est, nee licet illud extendere aut 
restringere, 
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Whenever it is possible, each part- of this article will be 
divided into a consideration of a rule or principle of law and 
an examination of illustrative examples. Where the principle 
itself is expounded, or its exposition is really the major portion 
or the controlling idea of the decretal, consideration of the 
principle will be separated from the example which illustrates 
it. But where the example is of primary importance in the 
decretal, the principle upon which it is based will not be 
disproportionately stressed. 

It is obvious that the decretals to be considered will not 
always clearly and easily fall into one or the other division. 
But in so far as it is possible, reduction to one or the other 
division will be made. At the end of this article unclassified 
items will be mentioned. 

The limits of space preclude more than a brief consideration 
of these decretals. Only salient parts will be mentioned. 
Transcription of text, when useful, will be found in the foot- 
notes. 


A. Tuer PROHIBITION TO EXTEND THE TERMS OF A PRIVILEGE 


There are five decretals which can be studied from the view- 
point of prohibition to extend the terms of a privilege. These 
five decretals are not equal in the aid they offer in the inter- 
pretation of privileges. Four of these decretals can be used 
in the exposition of part of the principle stated in canon 67: 
privilegium ex ipsius tenore aestimandum est, nec licet illud 
extendere aut restringere. 

Three separate ideas are contained in canon 67 but only 
the prohibition to extend the terms of a privilege will be con- 
sidered here. The other two ideas will be studied later. 

The prohibition to extend the terms of a privilege can be 
considered in two ways. Thus, in a sense, two separate but 
allied principles can be established. Each of theses separate 
but allied principles is supported by two decretals. 

The last decretal to be considered in this section of this 
article is an example which may itself shed some light on the 
interpretation of privileges but the importance of this 
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decretal is in the supplementary statement of the Pontiff 
regarding the use of rights. 


J. THE PRINCIPLES INVOLVED 


1) One item does not include another. 


a) Pope Innocent III addressing a letter to the Prior of 
St. Stephen in Fano settled a disputed point of exemption.® 
This letter is a definite aid in the interpretation of privileges. 

The facts of the case as narrated by the Pontiff clearly 
establishes an exemption granted by the Bishop of Fano so 
that a tribute due to him had been reduced to a minimum. It 
was also clearly established that this exemption was in the 
nature of a privilege and not merely a dispensation. Hence 
no claim could be made for full tribute. 

An extension, however, of this privilege was attempted so 
that the expenses of episcopal visitation would be considered 
as also remitted by the terms of this privilege. 

Pope Innocent III prohibited this unwarranted interpre- 
tation of the privilege. He stated that procuration is part 
of visitation and the necessary expenses must be paid by the 
party visited. Thus a clear-cut distinction was drawn between 
the payment of ordinary tribute and the payment of the 
necessary expenses of episcopal visitation.’° Suitable caution, 
however, was added lest unnecessary payments be exacted.1! 


b) Pope Gregory IX issued a letter to the Dean and the 
Archdeacon of Lincoln in which he settled a disputed point 
concerning the payment of tithes.’ This dispute did not 
consider categorically different items but it concerned the 


9C, 21, X, de censibus, exactionibus et procurationibus, III, 39. 


10 This decretal is cited in the footnotes to the law of visitation: ef. c. 346. 


11, . . moderatam ab ea procurationem recipiat, . . . sed nihil aliud idem 


episcopus ab eadem ecclesia exigere vel extorquere praesumat. This decretal 
could also be studied from the standpoint of the determination of the meaning 
of terms, but because of its primary significance it is best studied here. 


12C, 31, X, de privilegiis et excessibus privilegiatorum, V, 33. 
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time when a privilege took effect. Thus, for practical pur- 
poses, the same material item can be considered as two items. 

The full text of this decretal of Pope Gregory IX is not 
contained in the usual editions of the Corpus Iuris Canonici 
but sufficient facts are related so that the decretal can be 
studied with profit. 

The privilege consisted in the non-payment of tithes. 
However, a certain time was established when this privilege 
would begin. There is no question of the validity of the privi- 
lege. The only point at issue is the payment or non-payment 
of tithes due before the privilege was conceded but not yet 
collected. The Pontiff determined that tithes due before the 
concession of the privilege would have to be paid unless a 
contrary clause could be discovered in the privilege. Thus, 
a practical distinction is introduced whereby the payment of 
tithes is considered in a dual fashion. The principle of one 
item not including another is upheld.* 


2) A common or general principle is not to be extended. 


Although the common or general principle of exemption 
may be widely interpreted, there are two decretals which pro- 
hibited the extension of this privilege. These decretals are 
not a challenge to wide interpretation of the privilege of 
exemption because they are directed against an unwarranted 
extension of the privilege. They are not solutions of doubt 
regarding the extension of the privilege of exemption. 

a) Pope Gregory IX denied the use of exemption where 
full membership in a community did not exist. The situa- 
tion reported to the Pontiff consisted of residence in an exempt 
community of persons not members of this community. This 
residence apparently was not permanent for the Pontiff’s 
words refer more to temporary than to permanent residence.” 


13 Because of its incomplete text, this decretal is perhaps best studied in the 
summary prefixed to the actual text. Definite adherence to the principle 
stated above is found in this summary. 

14 C, 32, X, de privilegtis et excessibus privilegiatorum, V, 33. 

15. | . quamdiu huiusmodi fratres moram in domibus suis fecerint. 
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There is no question of the existence of the privilege of 
exemption. The question is whether others not exempted by 
the privilege of exemption could be included in the scope of 
this privilege. Pope Gregory IX clearly denied such exten- 
sion and said that full episcopal rights could be exercised.*® 

b) Pope Alexander IV also denied an unwarranted exten- 
sion of the privilege of exemption.’ This denial concerned 
the erection of chapels and oratories in non-exempt places 
by exempt religious. The Pontiff definitely stated that in 
order that such buildings be erected the permission of the 
local Ordinary is necessary.*® 

In this same decretal the Pontiff determined that even in 
exempt places the erection of chapels and oratories is forbidden 
without the permission of the Holy See. 


II. AN EXAMPLE TO BE CONSIDERED 


A decretal of Pope Celestine III written to the Bishop of 
Avila contains an example illustrating the abuse of rights.?* 
The item considered in itself is not of extreme importance 
but because of the reference this decretal contains regarding 
the use of rights, the decretal is of considerable importance. 

The first purpose of this decretal was to deny validity to the 
contention of the Templars and Hospitalers, important orders 
in those days, that they could possess bells in their oratories. 
The decretal also forbids the ringing of bells. Obviously, 
the Bishop of Avila considered the possession of bells to be 
beyond the privileges conceded to the Templars and Hos- 
pitalers. Huis successful appeal to the Pontiff sustained his 
own position even to the extent of enforcing his ruling with 
penalties.”° 


16... eos compellere poteris ad dicta iura tibi integre persolvenda. 

17C. 4, de privilegiis, V, 7 in VI°. 

18 This decretal could have been cited in the footnotes to canon 497, §1, 
§ 2. It is cited, however, in the footnotes to canon 1162, § 1. 


19C. 10, X, de privilegiis et excessibus privilegiatorum, V, 33: 


20... quin potius per te per censuram ecclesiasticam appellatione remota 


coercendi sunt. 


ADDITIONAL SOURCES IN THE DECRETALS 361 


Perhaps the item considered in this decretal is of itself of 
minor importance but the Pontiff drew from his own decision 
a statement that the Templars and Hospitalers should be 
satisfied with their own rights and not impede others.”!_ It is 
because of this statement that this decretal of Pope Celestine 
III enjoyed considerable importance in the study of Canon 
Law. It is one of the relatively few decretals which was of 
daily allegation.”* 


B. THE PRoHIsITION To Restrict THE TERMS OF A PRIVILEGE 


There are five decretals which can be studied regarding the 
prohibition to restrict the terms of a privilege. These are 
illustrative of the prohibition stated in canon 67: privilegium 
ex ipsius tenore aestimandum est, . . . aut restringere. 

Three of these five decretals are primarily concerned with 
the specific violations of the principle that Papal privileges 
are not to be curtailed by authorities lower than the Roman 
Pontiff. Of these three decretals, two discuss open violation 
of privileges while the third decretal deals with indirect viola- 
tion. The remaining two decretals to be considered here con- 
tain a list of complaints by religious against local authorities 
both secular or civil, and diocesan. 

It is to be expected that some of these decretals will contain 
sharp words, for the violation of Papal privileges is rightly 
to be considered as a reflection on the dignity and office of the 
Roman Pontiff. In one of these decretals a threat is made 
to curtail the violator’s own privileges if he does not desist 
from the violation of the privileges of others. 


J. THE PRINCIPLE INVOLVED: PAPAL PRIVILEGES ARE NOT TO BE 
RESTRICTED 


1) No direct violation of Papal privileges. 
(a) Pope Alexander III in a severe letter to the Archbishops 
and Bishops concerned openly prohibited any violation of 


21... ut ita sint suo iure contenti, quod iustitiam non impediant. aliorum. 


22... tene menti hunc textum, quia quotidie allegatur et est in usu. 
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Papal privileges.** In this decretal, the Pontiff sets down 
clearly and with considerable vehemence the principle that 
privileges granted by the Holy See are not to be thwarted.** 

The Pontiff states he will not sustain a violation of any 
liberty or privilege.” 

This decretal is remarkable not only for its clear-cut and 
decisive language but also for its threat to curtail the privileges 
of those who violate Papal privileges.*® 

It is also remarkable that this decretal is not found in the 
footnotes to canon 67. It expresses as well, if not better, the 
prohibition to restrict the terms of a privilege than the foot- 
notes actually offered as the source of part of canon 67.7 

b) Pope Innocent III in a decretal reproving the abuse of 
disregarding a Papal privilege, known to exist, but at the time 
not demonstrable, settled a point of exemption by renewing 
the privilege.** The privilege consisted in the exemption 
from the local episcopal judicial jurisdiction. The Pontiff 
says that the local judge was not unaware of the privilege,”® 
but that he ignored it since it was not at the moment demon- 
strated. The result of this unwarranted judicial action was 
an infliction of excommunication on an abbess and an inter- 


23C, 4, X, de privilegits et excessibus privilegiatorum, V, 33. 


24... in his, quae sibi ab ecclesia Romana noscuntur indulta fuisse, nullam 
prorsus molestiam faciatis, nec ea sibi contradicere vel denegare aliquatenus 
faciatis. 


25... fratres multis sunt libertatibus et privilegiis a Romanis Pontificibus 
praemuniti, quae ut nostris temporibus infringantur nolumus sustinere. 


26 Pro certo sciatis, quod nos concessa vobis privilegia decurtabimus, quum 
nostris et ecclesiae Romanae scriptis authenticis obviare minime timeatis. 


27 This decretal is not cited even where its specific matter is set down in 
The Code of Canon Law (cc. 621-622). It is true that some change is 
introduced into modern Canon Law but the basic privilege of begging alms 
remains the same. Citation of this decretal would also have been useful under 


canon 1221, §1, §2 for part of the privilege referred to considers the buriul of 
at least quasi-religious. 


28 C. 13, X, de privilegiis et excessibus privilegiatorum, V, 33. 


*9.. ad apostolicam sedem nullo mediante spectare declarant, quorum ipse 
non erat ignarus. 


ADDITIONAL SOURCES IN THE DECRETALS 363 


dict on the entire city where her convent was located. These 
penalties were unjustly imposed by the local judge because no 
response was given to his summons. 

Pope Innocent III considered this case at length. He went 
into the details concerning the judicial summons, the reasons 
for refusing to obey the summons and finally made his own 
decision. The question did not consider merely a presumed 
privilege where proof should be expected before it could be 
recognized. There was no real doubt that the privilege 
existed. Hence, even though it could not at the moment be 
exhibited, it should have been recognized as a valid privilege. 
The Pontiff condemned contrary action. To avoid future 
difficulties, the privilege was renewed in the exact status and 
in exactly the same terms as it was previously found.®° 

2) No indirect violation of Papal privileges. 

Pope Honorius III wrote a letter to the Archbishops and 
Bishops in whose dioceses monasteries and priories of the 
monks of Cluny were located.** In this decretal the Pontiff 
complained that the letter of the monks’ privilege was ob- 
served but that its spirit and real force were violated.*” 

This indirect violation of the monks’ privilege consisted in 
denying them communication with the faithful at the common 
markets. This was equivalent to the penalty of excommuni- 
cation which at that time was rigid in its aspect of segregating 
excommunicates from the body of the faithful. The Pontiff 
in strong language stigmatized this abuse as utterly indefens- 
ible. He called it a fraud perpetrated against a Papal privi- 
lege.** Future abuse, he added, would be severely punished.** 


30. . . privilegium apostolicae sedis ecclesiae Iotrensi concessum duximus 
innovandum, ita tamen ut... non pluris iuris accrescat. 

31C, 26, X, de privilegiis et excessibus privilegiatorum, V. 33. 

32. . apostolicorum privilegiorum non vim et potestatem, sed sola verba 
servantes, . .. quodammodo excommunicant. 

33. . vobis universis et singulis mandamus, quatenus .. . in fraudem privile- 
giorum nostrorum de cetero non feratis. 

84... si super hoc ad nos denuo clamor ascenderit, non poterimus conni- 
ventibus oculis pertransire, quin . . . severitate debita castigemus, The 


summary of this decretal can be used as a Rule of Law: privilegia non sunt 
violanda etiam indirecte. 
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II. LISTS OF COMPLAINTS 


Pope Gregory IX issued two decretals in which he drew 
up a list of complaints regarding the restriction of privileges. 
Both these decretals were issued to all the Prelates of the 
Church. A few words will be said about each decretal. Nei- 
ther decretal is complete in the Corpus Iuris Canonici. 

a) The first decretal contains mention of fifteen abuses 
which the Pontiff reproves.** This decretal opens with an 
appreciation of the mode of life which religious have adopted. 
Violations of privileges accorded this mode of life are charac- 
terized as blind cupidity *° since these violations, among other 
things, consisted in withdrawing support which the piety of 
the faithful had granted to religious. This same stigma did 
not, of course, apply to all Prelates nor is it directly applicable 
where violations of jurisdiction existed. But enough abuse 
occurred to substantiate the charge of the Pope. The list of 
abuses is too long to transcribe in detail. Items of unjust 
taxation are mentioned as well as various restrictions all 
calculated to hamper the religious either in their mode of life 
or in their relationship to the faithful. 

b) The second decretal of Pope Gregory IX contains a list 
of twelve complaints made by the Dominicans and Francis- 
cans.” These complaints likewise consisted largely of exac- 
tions but sufficient evidence is also had where violations of 
jurisdiction occurred. One item in point was the insistence 
on the presence of religious at diocesan synods. 

Pope Gregory IX concludes both decretals with exactly the 


same injunction to desist from abuse and to compel others to 
desist.** 


35 C. 16, X, de excessibus praelatorum et subditorum, V, 31. 
86. . . caeca cupiditate seducti. 
387 C, 17, X, de excessibus praelatorum et subditorum, V, 31. 


38 Quocirca mandamus, quatenus universi et singuli a praenotatis gravamini- 
bus desistatis, subditos vestros ab huiusmodi arctius compescendo. 
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C. THE DETERMINATION OF THE MBANING OF TERMS 
IN THE INTERPRETATION OF PRIVILEGES 


Most of the decretals considered here could also be studied 
either under the prohibition to extend the terms of a privilege 
or under the prohibition to restrict them. One or the other 
of these prohibitions is the occasion for the issuance of a 
decretal as it is studied here. Nevertheless, since these 
decretals are primarily interpretations of either the renewal 
of a privilege or of the terms of a privilege, it will be more 
profitable to study all these decretals under one title. Suit- 
able adjustments can easily be made as was actually done 
earlier in regard to one of these decretals and further appli- 
cation can easily be seen under the double prohibition con- 
sidered above. 

There are thirteen decretals to be studied in this section. 
No real principle of law, or even rule, is directly or indirectly 
the subject-of any decretal other than the two which consider 
the renewal of privileges.*® These two decretals can be stud- 
ied from the standpoint of fundamental Canon Law. The 
other decretals, the occasion of which is an abuse, are rather 
determinations of terms with suitable limits indicated on the 
part of grantees and local Superiors. It is true that in some 
of these decretals either reference is made to a principle of law 
or the use of the privilege is measured by the reason upon 
which it rests but no real exposition of a principle of law or 
any suitable indirect treatment of principle is discovered. 
What is found in these decretals is an occasional statement of 
a principle of law which everyone was expected to know. 
Hence, exposition of a principle of law beyond its use as a 
standard to check abuse was obviously superfluous. 

The above general explanation of the decretals to be studied 
here is a survey of the text and purpose of these decretals. 
Modern commentators, however, can without difficulty recall 


89 An exception can perhaps be made here for c. 5, X, de excessibus praela- 
torum et subditorum, V, 31 and for c. 9, X, de confirmatione utili vel inutili, 
II, 30. 
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the principles involved and thus enrich their own appreciation 
of these principles. 

The decretals to be considered here are aptly studied rela- 
tive to part of canon 67: privilegium ex tpsius tenore aesti- 
mandum est, etc. This is the last of the three ideas contained 
in this canon to be studied here. While this idea is actually 
the most important of the three, it is considered here after 
the prohibitions contained in canon 67 because a rule is in- 
volved which should normally cause no difficulty of inter- 
pretation. This statement is not gainsaid by the fact that 
more decretals are actually to be studied in this section than 
were considered under the double prohibition of canon 67. 
As it was mentioned earlier, the occasion for many of these 
decretals was an abuse. To correct this abuse, the Pontiffs 
determined the meaning of the term of a privilege. Much 
of this determination should not have been necessary. Had 
good faith always prevailed, fewer decretals regulating the use 
of privileges would have been written. 


I. THE MEANING OF THE RENEWAL OF A PRIVILEGE 


There are two decretals both written by Pope Innocent III 
which consider the renewal of a privilege. One of these in 
part was considered earlier. The law laid down in these 
decretals is not precisely the same because the item directly 
and specifically considered is not precisely the same. This 
must be kept in mind otherwise confusion will result. Here, 
too, a caution must be expressed for the summaries prefixed 
to the decretals do not entirely agree. Incautious use of these 
summaries will lead to an incorrect exposition of these decre- 
tals. 


Each of these decretals will be separately expounded ac- 


cording to its own text. Later a comparison of the texts will 
be made. 


a) Pope Innocent III wrote to the Dean of Paderborn rel- 
ative to the privileges of a convent in Ghent.*? Quarrels had 


40C. 4. X, de confirmatione utili vel inutili, II, 30. 
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ensued between the abbess and the ecclesiastical judges. 
Some of the privileges asserted by the abbess could be recog- 
nized as conceded by earlier Pontiffs while other privileges 
were probably the result of prescription. The latter privi- 
leges, of course, could not in every detail be demonstrated so 
that the law of prescription against the rights of the Holy 
See was cited by the Pontiff to measure the extent and value 
of the privileges.* Other privileges, however, obtained by 
concession and not by prescription were renewed in a general 
grant so that the rights which actually existed were renewed 
but no new right was conceded.*? No judgment is rendered 
by the Pontiff in regard to the actual existence of these rights. 
He says, in effect, if these rights exist, he renews them. This 
is the real force of the summary prefixed to this decretal.** 

b) The other decretal of Pope Innocent III to be considered 
here was studied above in regard to the direct violation of a 
Papal privilege.** No additional details need to be set down 
for the privilege itself was not denied but it was ignored 
because it could not at the moment be demonstrated. To 
avoid future difficulties, the privilege was renewed exactly as 
it existed. This idea is contained in the summary prefixed 
to the decretal.*® 

If these two decretals be compared, it will be seen that 
Pope Innocent III is actually using the same principle of law. 
In the latter of these two decretals, the Pontiff is not troubled 
by any doubt concerning the actual existence of a privilege. 
Hence, merely for the sake of avoiding future difficulties the 

41. | . quum adversus Romanae ‘ecclesiae possessiones et iura non nisi 


centenaria currat praescriptio. This decretal is cited in the footnotes to 
canon 1511, §1. 


42. | . duximus innovanda [privilegia], nolentes, quod ex innovatione 
huiusmodi novum ius monasterio acquiratur, sed ut antiquum ius, si quod 
habet, per innovationem privilegii conservetur. 


43 Innovatio privilegii novum ius non tribuit, nec antiquum confirmat; sed, 
si quod competebat, conservat. 


44.C, 13, X, de privilegiis et excessibus privilegiatorum, V, 33. 


45 Innovatio privilegiorum novum ius non tribuit, sed antiquum conservat. 
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privilege is renewed. Henceforth, therefore, demonstration 
is possible. In the former decretal, the Pontiff elected to re- 
fuse consideration of the actual existence of the privilege 
asserted but he renewed the privilege if it actually existed. 

There is a great difference between these two decretals. 

In one decretal there is an indication of a principle of law; *° 
in the other decretal a renewal of a document is found.** 
The principle indicated preserves the privilege intact but 
denies its extension.*® The renewal of a document leaves 
entirely unsolved the question of the actual existence of a 
privilege.*® 

It is in the light of this explanation that the summaries of 
these decretals must be read. Otherwise these decretals will 
appear to be contradictory.*° 


II. THE PRIVILEGE OF EXEMPTION 


1) The general notion of exemption. 


a) The general notion of exemption is found in a decretal 
of Pope Alexander III.°* While this decretal reads as if it 
were directly and primarily a decretal determining the exemp- 
tion of monks, it is undoubtedly a restatement on exemption 
merely for the sake of convenience. The probability is that 
the decretal was issued because of disregard for the particulars 


46C. 13, X, de privileguis et excessibus privilegiatorum, V, 33. 


47... praedicta privilegia, quasi iam nimia vetustate consumpta, quum, 
fuerint non pergameno, sed in papyro conscripta, duximus innovanda—c. 4. X, 
de confirmatione utili vel inutili, II, 30. 


48... duximus innovandum, ita tamen, ut per innovationem ipsius ecclesiae 
non plus iuris accrescat. 


49. . sed antiquum ius, si quod habet. 


50 A decretal similar to c. 18, X, de privilegiis et excessibus privilegiatorum, 
V, 33 is a letter of Pope Honorius III (c. 29, X, of the same title) written to 
the Bishop of Bayeux. This latter decretal may be of easier use for it is 
shorter. An apposite quotation will suffice here. Quum innovatio nee ius 
novum conferat, nec etiam tollat vetus, te in eo statu esse volumus, ete. The 


summary reads: innovatio privilegii ius novum non inducit, sed vetus con- 
servat. 


51C. 5, X, de excessibus praelatorum et subditorum, V, 31. 
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of the privilege of exemption. Nevertheless, the general no- 
tion of the privilege of exemption can be said to be found in 
this decretal. Pope Alexander III said that abbots could 
deny anything which Bishops might demand beyond proper 
obedience and contrary to the freedom granted by the Pon- 
tiffs.°? 

Pope Alexander III did not determine what precisely would 
be found in the proper obedience mentioned in the decretal. 
Nor did the Pontiff specify in what freedom from episcopal 
power consisted.** 

The summary of this decretal is applicable to all privileges.** 

b) A decretal of Pope Honorius III written to the abbots, 
prelates, convents and clerics of Constantinople indicates 
where the privilege of exemption does not apply.® 

This decretal could well be studied under the prohibition 
to extend the terms of a privilege but since the general notion 
of the privilege of exemption is mentioned by the Pontiff, 
suitable discussion is proper here. 

The exemption spoken of by the Pontiff is not exemption 
accorded to religious as such. It was rather an exemption 
arising from the concession of benefices by legatine authority. 
The grantees of these concessions refused obedience to the 
local patriarchal authority on the ground that these con- 
cessions were given by Rome and not by the Patriarch.® 
Pope Honorius III dismissed this allegation with the simple 
statement that such concessions are not intended to weaken 


52 Sane, si episcopi aliquid ab abbatibus praeter debitam obedientiam con- 
tra libertatem ordinis a praedecessoribus nostris et a nobis indultam exigunt, 
liberum sit eisdem abbatibus auctoritate apostolica quod petitur denegare. 


53 This may be the reason why this decretal is not cited in the footnotes to 
canon 615 where the exemption of religious is found. 


54 Subditus non tenetur parere superiori, aliquid exigenti vel praecipienti 
contra tenorem sui privilegii. 


55 C. 9, X, de confirmatione utili vel inutilr, II, 30. 


56. . . ipsi patriarchae obedire recusant et ei de iuribus patriarchalibus 
respondere in suae praesumptionis adiutorium inducentes, confirmationes 
huiusmodi collationum a sede apostolica impetratas. 
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or in any degree injure the rights of Bishops. If, however, 
a specific privilege of exemption could be adduced, such a 
privilege would be honored.” 

While this decretal of Pope Honorius III is not cited in the 
footnotes to canons 1431 and 1435, § 1, 4° it can be used to 
indicate that Papal concession of a benefice does not imply 
exemption from the authority of the local Ordinary. 

2) Specific items of exemption 

Two decretals, one of Pope Adrian IV, the other of Pope 
Alexander III, can be used in the interpretation of privileges 
remitting the payment of tithes. 

a) Pope Adrian IV wrote a letter to the Bishop of Worces- 
ter and Hereford in England in which he stated agreements on 
tithes once made are not cancelled by subsequent privileges 
unless specific mention is made of these agreements.°° 

b) Pope Alexander III determined the meaning of exemp- 
tion from the payment of tithes as considering only the fruits 
of one’s own property.®® Property leased or rented from 
others is not similarly exempt from the payment of tithes. 
The Pontiff laments any scandal which may arise from his 
decision and he suggests a peaceful and friendly solution.™ 

Two decretals, one of Pope Clement III, the other of Pope 
Honorius III consider the subject of procuration during the 
episcopal visitation. 

c) Pope Clement III severely rebuked unwarranted expense 
at the time of episcopal visitation.®? He cites the decrees of the 


57 Quum igitur nolumus iura, qua diocesanis debentur, per collationes seu 
confirmationes praedictas minui seu aliquatenus laedi, ete. 


58... nisi forsan aliqui per expressum exceptionis privilegium ostenderint 
se munitos, ete. 


59C. 3, X, de decimis, primittis, et oblationibus, III, 30. 
60 C. 8, X, de decimis, primitiis et oblationibus, III, 30. 


61... plenarie solvatis eisdem, vel cum ipsis tam pacifice et amicabiliter 
componatis quod nulla inter vos scandali materia suscitari. 


62 C. 7, X, de excessibus praelatorum et subditorum, V, 31. 
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Council of the Lateran imposing propér restrictions on this 
expense. Since these decrees were not properly obeyed, the 
Pontiff concedes the privilege of rejecting penalties when this 
unwarranted expense was refused.®* Penalties imposed con- 
trary to this privilege were declared null and void. 


d) Pope Honorius IIT determined in a decretal that proc- 
uration must be furnished even by local churches.* The 
Pontiff stated that as long as no privilege could be adduced, 
the common law was applicable. By implication, prescrip- 
tion on the part of local churches was denied.” 


e) A decretal of Pope Innocent III settled an alleged case 
of local exemption.®* This is a very long letter in which every 
minute circumstance of every possible bearing on the subject 
is meticulously narrated. Briefly, however, the situation can 
be resolved into what actually is contained in the summary 
prefixed to the decretal.® Thus a privilege of exemption, 
admittedly in valid use, is not to be extended to places which 
are not the property of but merely in the ministration of re- 
ligious. Pope Innocent III observes that in a number of 
items abbots are expected to show subjection to the local 
Ordinary at least where they represent merely their depend- 
ents."° Personal exemption of the abbot himself is in no 


63Tdeoque discretioni vestrae apostolica auctoritate concedimus, ut, .. . 
liberum sit vobis auctoritate apostolica denegare. 

64 The summary of this decretal can be studied with profit: excommuni- 
catio, lata contra subditum, quia non paret contra privilegium sibi a superiori 
concessum, non tenet. This decretal is cited under canon 346. 

65 ©. 24, X, de censibus, exactionibus et procurationibus, III, 39. 

66 | . quanquam exemptionis privilegium non ostendunt, et eidem episcopo 
competat ius commune. 

67 This is contained in the summary of the decretal: ecclesia, etiam civita- 

stensis, tenetur procurare episcopum visitantem, quanquam ipsum nunquam 
procuraverit. This decretal could have been cited under canon 346. 

68 ©. 17, X, de privilegiis et excessibus privilegiatorum, V, 33. 

69 Per exemptionem, concessam monasterio, capellae sibi subiectae non cen- 
sentur exemptae. 

70 In membris autem, videlicet illis, quae non probantur exempta, dioecesano 
episcopo ipsum subiacere decernimus. 
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wise to be predicated of the entire monastery and of all its 
dependencies. 

f) A decretal of Pope Innocent IV determined the meaning 
of exemption relative to jurisdiction in criminal matters.” 
Other judicial items are likewise considered in this decretal 
but jurisdiction regarding crime is of the greater importance. 

Pope Innocent IV begins his letter with a statement that 
he wishes the privilege of exemption to be properly observed 
by all parties. In matters of crime, arraignment can be made 
before the local Ordinary and proper disposition can there be 
made.” This does not mean that the privilege of exemption 
had ceased but rather that it must be interpreted as restricted 
to places which are themselves exempted from local episcopal 
jurisdiction. In such places, even if a crime were committed, 
the local episcopal authority had no jurisdiction.* The rule, 
therefore, of subjection to the local Ordinary because of domi- 
cile did not apply. Precisely in this matter was the determi- 
nation of the privilege of exemption made.® 


III. THE PRIVILEGES OF REGULARS 


A very long decretal of Pope Benedict XI exists relative to 
the privileges of Regulars.7® Specific mention is made of 
Dominicans and Franciscans. 

This decretal is noteworthy, not only for the privileges con- 
tained therein, but also for the wise counsel given to the re- 
ligious to use their privileges properly and the equally wise 
counsel to the secular clergy to honor and to respect the con- 
cession of the Roman Pontiff. Pope Benedict XI clearly 
foresaw that privileges might be abused and exhorted the 


71C,. 1, de privilegiis, V, 7, in VI°. 


72 Volentes libertatem . . . sic integram observari. 
73. . . et illi quoad hoe suam in ipsos jurisdictionem prout ius exigit, 
exercere. 


74... dummodo sit in loco exempto commissum delictum. 


7 This decretal is cited under canon 616, § 2. 


76 C. 1, de privilegtis, V, 7 in Extravag. Com. 


ADDITIONAL SOURCES IN THE DECRETALS 373 


religious to urge their penitents to support the secular par- 
ochial churches.” But the Pontiff also implores the secular 
clergy not to resent the concessions he has made to the re- 
ligious.** Adequate reason is advanced by Pope Benedict XI 
for the concessions he has made, notably relative to preach- 
ing, the hearing of confessions and the right of burial. It is 
impossible to refrain from stating that this decretal, despite 
its length, should be read by all the clergy.” 


IV. THE PRIVILEGES OF BISHOPS AND ARCHBISHOPS 


A decretal of Pope Clement V contains the rights of Bishops 
and Archbishops to celebrate the Divine Office, etc. in any 
place within their diocese or province.*® These rights can 
only in a wide sense be called privileges but they are men- 
tioned here because their exercise is condemned by the Pontiff 
as an abuse if they become a presumption for unwarranted 
interference with the privileges of others.*' Bishops and 
Archbishops are granted the right to pontificate without 
prejudice to local and personal exemptions.*? 


\V. THE PRIVILEGES OF STUDENTS 


Pope Innocent III is the author of a decretal which con- 
demned fraud in the use of the privileges of students.** These 


77 Moneant autem iidem fratres et pro posse inducant confitentes sibi, ut de 
propriis bonis suis parochialibus ecclesiis eorumque sacerdotibus competenter 
reliquant, et. quae eis debent, parochialia iura reddant. 


78 Ad hoc non murmuret, quaesumus, saecularis clerus, non gerant moleste 
praelati, quod circa praemissa sic duximus providendum. 


79 Relative to the kind of sermons to be preached, this decretal is found 
under canon 1347, § 1. 


800. 2, de privilegiis et excessibus privilegiatorum, V, 7 in Clem. 


= 81This decretal is cited under canon 274. It could also be cited under canon 
Bie, Cll 
82... nec personis exemptis vel privilegiatis molestiam inferat, vel grava- 
men, nullumque exemptioni vel privilegiatis eorumdem aliud praeiudicium 
generetur. 


83 C, 12, X, de clericis non residentibus in ecclesia vel praebenda, III, 4. 
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privileges consisted in the retention of the fruits of a benefice 
while the student was away from his benefice for the reason 
of study. Pope Innocent III interpreted absence from the 
duties of the beneficiary to mean actual devotion to study. 
Living in villas or castles where little or no study was done 
did not fulfill the condition upon which the privilege rested.** 
Hence in view of this fraud students should not enjoy their 
privileges.* 
These privileges, however, were not cancelled. 


D. SEPARATE ITEMS WHICH DO NoT FALL UNDER ABOVE 
CLASSIFICATIONS 


The decretals to be studied in this section do not readily 
fall under any classification hitherto set down. One of these 
decretals has already been considered from the standpoint of 
the prohibition to restrict the terms of a privilege,** but it 
merits further and separate attention. 

Tn all, five decretals will be studied here. Three of these 
can be directly used in the interpretation of the law of the 
Code. The remaining two decretals do not refer to modern 
canonical legislation but are none the less useful in the ex- 
position of the title de privilegiis. 

Several additional decretals have been added in the foot- 
notes not because they are illustrative of the law on privileges 
but because they are related to the decretals actually men- 
tioned in the text. 


I. ITEMS MENTIONED IN THE CODE OF CANON LAW 


1) The revocation of privileges. 


Pope Gregory IX in a letter to the Patriarch of Antioch 


temporarily suspended the force of privileges granted by his 
84... se ad villas transferunt vel castella, in quibus nullum est vel minus 

competens studiorum exercitium, ete. 

é‘ 85... quum fraus et dolus nemini debeat patrocinium impertiri, praefatam 

indulgentiam competere non debere. 


86.C. 4, X, de privilegiis et excessibus privilegiatorum, V, 33. 
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own predecessors as well as by the predecessors of the Patri- 
arch.’ There is no immediate question here of an abuse but 
rather of unforeseen harm arising from privilege. Due to the 
number of grantees holding privileges exempting them from 
residence, it happened that the Church of Antioch suffered a 
deficiency of ministers.** 


To meet this situation Pope Gregory IX ordered the absen- 
tees to return to their benefices despite their privileges. This 
could only be a temporary revocation since nothing is said of 
the cancellation of privileges. The Pontiff suggested to the 
Patriarch the simple method of withholding revenue if the 
absentee did not return.*® 


This decretal can be properly used in the exposition of part 
of canon 77.°° While temporary revocation or suspension of 
privileges is not actually provided for in this canon there is no 
reason to exclude it if circumstances demand merely such 
action. Should, however, the total situation be changed, 
privileges would in the judgment of the Superior cease 


entirely. 
2) The abuse of a privilege 


A decretal of Pope Innocent III could have been cited in 
the footnotes to canon 78.°' Nothing new, however, would 
have been presented by this decretal but it is an additional 
decretal where part of the text of canon 78 is found.*? 


87 C. 16, X, de clericis non residentibus in ecclesia vel praebenda, III, 4. 
88. . . quod ecclesia Antiochena multis ex servitoribus eius absentibus est 
fere destituta ministris. 


89 Three other decretals in the title de clericis non residentibus ete., cc. 7, 
14 and 15, can be studied in regard to the dispensation from the law of resi- 
dence while in the service of the Bishop and the Pope. Cc. 7 and 15 are cited 
. under canon 421, § 1, 4°; c. 14 is cited under canon 420, § 1. 
90 Cessat quoque privilegium, si temporis progressu rerum adiuncta sic, 
judicio Superioris, immutentur ut noxium evaserit etc. 


910, 12, X, de sententia et re tudicata, II, 27. 


92 Qui abutitur potestate sibi ex privilegio permissa, privilegio ipso privari 
meretur. 
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3) Fraud. 

Pope Innocent III also wrote a decretal which can be 
relative to grants contained in a rescript.** The purpose of 
this decretal was to show that the proof of one allegation did 
not suffice for the proof of all allegations. Thus fraud is pun- 
ished without prejudice to authentic concessions.** This 
decretal can be used in the interpretation of canon 78 for it 
condemns abuse of a privilege. 


Il. ITEMS NOT MENTIONED IN THE CODE OF CANON LAW. 


1) The threat to curtail the privileges of violators of Papal 
privileges. 


Earlier a decretal of Pope Alexander III was studied from 
the viewpoint of the prohibition to restrict the terms of a 
privilege. Mention was also made of a threat to curtail the 
privileges of those who violated this prohibition.* 

There can be no doubt that some punishment should be 
visited upon those who, disregarding Papal grants, knowingly 
and deliberately impinge upon the direct relationship between 
the Pope and all the faithful. While such an offense is not 
specifically mentioned in modern Canon Law * it is none the 
less reprehensible especially from the viewpoint of Public 
Ecclesiastical Law. 

Happily, however, the actions severely criticized by Pope 
Alexander III are rare today. Should, however, such a situ- 
ation exist immediate recourse to the Holy See is possible. 
Redress will be given. | 

Here, however, is should be stressed that no Ordinary or 
Superior is obliged to recognize even Papal grants without 
proof of their concession. It does not follow that these grants 
cannot be used privately without proof,®* but their public 


93 C, 25, X, de. rescriptis, I, 3. 

94 This decretal is cited under canon 2360, § 2. 

95 C. 4, X, de privilegiis et excessibus privilegiatorum, V, 33. 
96 Canon 2404 can, however, be studied in this connection. 
97 Cf. canon 79. 
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use comes under the vigilance of the Ordinary or Superior. 
This is an obvious precaution of good order and discipline. 
It may even be necesary that Papal grants, if conceded in 
rescripts, be exhibited to the Ordinary.°® Wherever this 
occurs, the Ordinary has the obligation to forbid the exercise 
of privileges until the law has been fulfilled. Such prohibi- 
tion is not to be denounced as an annoying hindrance but 
praised as a laudatory attempt to enforce Canon Law. In no 
way at all is an Ordinary or Superior who acts in such circum- 
stances subject to the criticism found in the decretal of Pope 
Alexander III. 


2) Fraud in a rescript. 


Various indications of fraud in the concession of rescripts 
are found in modern Canon Law.*? These are mostly derived 
from the lack of truth or the failure to comply with necessary 
conditions. There is, however, a decretal of Pope Lucius III 
which indicates that poor Latinity is also an indication of 
fraud.*°° This decretal is scarcely of any importance today 
but it may be useful to know it in essaying the validity of 
rescripts when the terms of the petition are unknown. Natur- 
ally, since this decretal is not incorporated in The Code of 
Canon Law, it cannot be cited as a law.*%' But it can be used 
to suspect fraudulent concessions. 

None of the decretals studied above are contained in the 
footnotes to the title de privilegiis. Suitable foundation for 
lectures and studies on this title can be obtained if the foot- 
notes actually mentioned are investigated. The additional 
decretals offered here are presented in the interest of further 
study. Sometimes only examples are recorded but often 
enough either a principle of law is expounded or a principle 
itself can be better understood from the examples depending 

~ upon it. 
Epwarp RoELKER. 
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98 Cf. canons 51, 52. 

99 Cf. canons 42-44. 

100 C, 11, X, de rescriptis, I, 3. 

101 This decretal is not even cited under the canons de crimine falst. 


THE PROMOTER OF JUSTICE AND HIS 
DUTY TO IMPUGN THE VALIDITY 
OF A MARRIAGE * 


HE Church, ever mindful of the sacred dignity of 
marriage and conscious of the intimate connection 
between the procedure dealing with matters affecting 

the sacred bond and the common good of the Christian com- 
munity, has established the juridical figure of the Promoter 
of Justice with but one duty: the defending and effective 
promotion of the common good. The governing principle in 
all questions concerning the office of the Promoter of Justice 
is laid down in canon 1586: “Let there be set up in the 
diocese a Promoter of Justice, both for contentious cases in 
which, in the judgment of the Ordinary, the public good may 
be called into question, and for criminal! cases.” * 

The importance of this canon in the present question can 
hardly be too highly emphasized. The first right and the 
highest duty of the Promoter of Justice is always the same: 
the proper protection of the public good of the Church as a 
whole. All further determinations of his function contained 
elsewhere in the law, whether in the Code, the authentic in- 
terpretations of the Pontifical Commission, the instructions 
and decrees of the Sacred Congregations, or the jurisprudence 
of the Roman tribunals—all are but the explanation and the 
application of the principle contained in this canon. A sound 
norm of interpretation of his duties and rights is here provided. 

With this principle firmly established, it is possible to take 
up the single duties of the Promoter and examine them in the 
light of their proper relation to it. The present paper at- 

* Paper read by Rev. Bartholomew F. Fair, J.C.D., at the Regional Meeting 
of The Canon Law Society of America, in Philadelphia, Pa., May 8, 1947. 


1 Constituatur in diocesi promotor iustitiae ... pro causis tum contentiosis, 
in quibus bonum publicum, Ordinarii iudicio, in discrimen vocari potest, tum 
criminalibus—Canon 1586. 
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tempts to apply this canon to one of the most important of 
the Promoter’s duties: that of attacking, in formal procedure, 
the validity of a marriage. 

In regard to the impugning of the validity of a marriage 
contract, the Promoter has two rights: first, the right and 
duty of attacking the validity of certain marriages on his own 
initiative and by virtue of his office, and second, the right and 
duty of accepting the denunciation of marriages and of tak- 
ing proper action thereupon. 


I. The impediments by their nature public 


In virtue of his office, the Promoter is authorized in 
canon 1971, § 1, n. 2, to attack the validity of those marriages 
which are affected by an impediment which is by its nature 
public. 

Since the promulgation of the Code the doctrinal interpre- 
tation of the phase, natura sua publicum, has not been concor- 
dant. Happily, however, the Sacred Roman Rota has pro- 
vided a definition in a decision handed down in 1928 and 
subsequently confirmed in several other decisions.?. Canonists 
are, aS a consequence, now generally in accord in identifying 
the impediments by their nature public with the pre-Code 
impediments of public law. These are those impediments 
which are principally, though not exclusively, instituted for the 
sake of the common good and the public respect and sanctity 
of marriage. Impediments of private law, on the other hand, 
are those which are instituted principally for the sake of the 
private utility of the parties themselves. The distinction 
implied in canon 1971, therefore, is neither the distinction 
explained in canon 1037, nor that expressed in canon 2197. It 


28. R. Rota, Nullitatis matrim., 11 aug. 1928, coram R.P.D, Wynen—S.R. 
Rotae Decisiones seu Sententiae (Romae: Typis Vaticanis, 1912- D age. @. 44 
402-412. This definition is confirmed in S. R. Rota, Nulltatis matrim., 14° 
mart. 1934, coram R.P.D. Julien—Decisiones, XX VI (1934), 102 sqq.; S. R. 
Rota, Nullitatis matrim., 16 apr. 1935, coram R.P.D. Grazioli—Decisiones, 
XXVII (1935), 220 sqq.; S. R. Rota, Nullitatis matrim., 20 dec. 1938, coram 
R. P. D. Wynen—Decisiones, XXX (1938), 705 sqq. 
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is rather an entirely separate distinction applying immediately 
to the question of the capacity to attack a marriage. Neither 
the fact that an impediment is publicly known, nor the possi- 
bility of its proof in the external forum is directly of interest 
to the interpretation of canon 1971. In due accord with the 
principle of canon 1586, the foundation of the distinction is 
the public good itself. Canon 1971 is but an application of 
canon 1586. The Promoter of Justice is empowered to accuse 
of invalidity those marriage contracts which are null because 
of an impediment which, by its very nature, involves the 
public good. 

The Rota decision of 1928 not only gives the definition of 
this class of impediments, but it also directly states which 
impediments are to be numbered among those which are of 
public law. All impediments, with the exception of those of 
servile condition, of force and fear, and of occult impotency, 
are by their nature public.? It is evident that the Rota has 
here adopted the broader meaning of the term impediment, 
so as to include the defects of consent, etc., in accordance with 
the interpretation of the first number of the same paragraph 
by the Pontifical Commission given on March 12, 1929.4 In 
the other decisions which have treated of the same question, 
the Rota seems to have held the same interpretation of this 
word impediment, although in one decision it calls such an 
understanding of the word forsan probabilius at non omnino 
certum cum agatur de re odiosa.° 

The Promoter of Justice, therefore, has a proper right, native 
to his office, of attacking the validity of any marriage which is 
null by reason of an impediment of public law. This right is 


3 It is interesting to note that the Rota quotes verbatim the text of Wernz- 
Vidal (Jus Matrimoniale [2. ed., Romae, 1928], n. 147). The entire distinc- 
tion, as explained by the Rota, and the list of impediments are taken directly 
from Father Vidal’s work. 


*Bouscaren, Canon Law Digest (2 vols., Milwaukee, 1934-43), I, 807, here- 
after cited CLD. 


58. R. Rota, Nullitatis matrim., 20 iun. 1936, coram R. P. D. Heard— 
Decisiones, XXVIII (1936), 398. 
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absolute, as befits the office of one whose sole duty is the pro- 
tection of the public good. It is subject only to those limita- 
tions which are inherent in the office itself. But these are not 
without considerable importance. In canon 1586, two limi- 
tations upon the action of the Promoter can be envisaged, one, 
which is expressly stated, that the judgment whether or not 
the public good is involved is reserved to the Ordinary, and 
the other, which is clearly implied, that the Promoter can 
never act unless in fact the public good will benefit. 

In regard to the first of these, it is useful to recall that the 
activity of the Promoter is not entirely in the judicial field. 
Much of his work is administrative. In all the preliminaries 
to the actual marriage trial the Promoter acts as an admin- 
istrative official of the diocesan curia. Thus, in the accept- 
ance of a denunciation, in the investigation of the foundation 
of the asserted impediment, and in similar acts, the Promoter 
is acting administratively, subject to the supervision, not of 
the Court, -but of the Ordinary himself.® 

The Promoter, can never institute proceedings In any case 
until the Ordinary has decreed that the public good is in- 
volved. Hence when an impediment which is by its nature 
public comes to the attention of the Promoter, his first action 
will be to investigate with a view to determining two points: 
whether or not such an impediment is actually present, and 
whether or not the action of accusing the marriage of invalid- 
‘ity will tend to promote the public good. The results of his 
investigation will then be made known to the Ordinary who, 
according to his prudent decision, will order further action 
taken. Obviously the accusation of invalidity is not the only 
remedy which may be applied. Possibly more often than not 
other remedies will suggest themselves for the proper pro- 
tection of the good of the Church. Thus in some cases, it will 


6 Cf., on account of the parallel with the criminal procedure, Dougherty, 
De Inquisitione Speciali, The Catholic University Canon Law Studies, n. 213 
(Washington, D. C.: The Catholic University of America Press, 1945), pp. 
107-110. 
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undoubtedly be possible to obtain a convalidation of the mar- 
riage; in others, the separation of the parties may be the 
proper means of obtaining the common good. 

Should the Ordinary determine that the public good de- 
mands a judicial sentence of nullity, the case must be re- 
manded to the Promoter who will then institute formal pro- 
ceedings. It would appear proper, in such cases, that the 
decree of the Ordinary, which establishes the necessity of 
such action for the protection of the common good, should 
be inserted into the acts of the case together with the formal 
petition of the Promoter. 

As soon as the petition of the Promoter has been accepted 
by the tribunal, the activity of the Promoter is of a judicial 
nature. In cases which are introduced without any previous 
denunciation the Promoter is undoubtedly the plaintiff, and 
will necessarily take part in all those acts in which the inter- 
vention of the actor is required. If the parties to the mar- 
riage do not have processual capacity,’ the Promoter is the 
sole actor. If they do have such capacity, they may be per- 
mitted to take up the prosecution of the case along with the 
Promoter. But, at least if there has been no previous denun- 
ciation, the Promoter remains the principal party to the case, 
and the others are admitted in an accessory quality only. 
Thus, should the Promoter decide in the course of the trial 
that the case lacks solid foundation, or that the public good 
will not be promoted by a declaration of nullity, he may with- 
draw his petition and the case is then closed. Of course, the 
parties may reintroduce the case, provided they are capable 
of doing so, but the whole proceedings then begin ex novo, 
and the Promoter is no longer a party to the cause unless, 
indeed, his intervention is required that he might prevent 
harm to the public order. 


7 Processual capacity is the ability to be a party to a judicial controversy. 
It is distinguished against the legitimatio ad causam which is the right to 
introduce an action into the tribunal. Cf. W. Conway, “ Matrimonial 
Processes: Culpable Spouse ”—The Irish Ecclesiastical Record, vol. LXIX 
n. 949 (January, 1947), pp. 54-56. 
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Similarly if the decision of the diocesan tribunal in a case 
in which the Promoter has introduced the petition favors the 
validity of the marriage in question, the only person competent 
to appeal to a higher tribunal is the Promoter. If he refuses 
to do so, his action is not subject to review by the Court, but 
may be examined by the Ordinary, or by the properly com- 
petent Sacred Congregation. In other words, the remedy for 
‘those who feel that the refusal of the Promoter to appeal, or 
his decision to withdraw the petition, is harmful to their 
rights, is not in the judicial forum, but in the administrative. 
They may have recourse to the Ordinary against a decision of 
the Promoter, and to the Sacred Congregation, if the Ordinary 
sustains his Promoter.® 

Not every marriage which is null because of an impediment 
by its nature of public law need, however, be attacked by the 
Promoter. And, since it must be admitted that the Promoter 
is obliged te act in every case in which he may act, a question 
necessarily rises as to further limitations upon the activity of 
the Promoter. It is suggested that this limitation is clearly 
implied in canon 1586 itself. The Promoter is a public official 
whose action is intended to promote the public good of the 
Church. Consequently all his activity must be such that in 
reality it obtains the maximum benefit to the public good. 
It is true that the public good is always involved, to some 
extent, in the presence of an impediment which by its nature 
involves public order. But in the great majority of cases, 
especially in modern times and under conditions as they exist 
in a secularized civilization, the accusation of invalidity 
against marriages contracted in defiance of the impediments 
of the Church, would inevitably produce great harm, rather 
than great benefit, to the public order of the Church. Hence 
it may be concluded that the Promoter cannot act in any case 
unless he prudently judges, and the Ordinary concurs in this 


8 Cf. S. R. Rota, Nullitatts matrim., 27 nov. 1937, coram R.P.D. Julien— 
Decisiones, XXIX (1937), 713. 
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judgment, that the benefit to be derived from his action will 
be greater than the harm which can be foreseen. 

In this connection the decision of the Rota on June 20, 1936, 
is pertinent. At first glance this decision seems to depart 
entirely from the interpretation of the phrase natura sua 
publicum which has been given above. In fact the decision 
states: “An impediment is said to be by its nature public 
which exists on account of the public good, and the proof of | 
which is so manifest, by its very nature, that the Promoter 
of Justice can be certain of it even without awaiting a denun- 
ciation.” ® The Rota goes on to quote extensively from the 
distinction between impediments by their nature public and 
those by their nature occult (in the sense of canon 1037) as 
this distinction is explained in the well known work of Wernz- 
Vidal. There follows a brief quotation from the text of 
Noval, de Processibus, in much the same sense, except that 
more emphasis is placed upon the fact of scandal arising from 
a marriage invalid because of an impediment which is actually 
public. 

The reconciliation of this decision with the interpretation of 
the phrase natura sua publicum given above is not difficult. 
Special importance should be attached to the fact that the 
Rota defines the impediment by its nature public as one 
which exists on account of the public good, and which is 
public in the sense of canon 1037. The phrase natura sua 
publicum as used in canon 1971 is not identified with the same 
phrase as used by Wernz-Vidal in connection with canon 1037. 
A further element is required: the impediment must exist on 
account of the public good, that is, it must be one which is 
principally instituted for the sake of the common good. Or, 
to put the matter more clearly, the Rota has here adopted the 
definition of impediments by their nature public in the sense 
given above, but has added that these impediments are also 
public in the sense of canon 1037. This will almost neces- 


9S. R. Rota, Nulktatis matrim., 20 iun. 1936, coram R.P.D. Heard—De- 
crstones, XXVIII (1936), 398. 
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sarily be the case. For, since the Promoter of Justice is a 
public official, those things which come to his official notice 
must necessarily be matters of public knowledge in some way. 
This will naturally be in the manner described in canon 1037, 
that is, they will ordinarily be impediments susceptible of 
proof in the external forum. 

Normally, moreover, the intervention of the Promoter will 
be required in these cases because of the presence of scandal 
arising from public knowledge of the invalidating impediment. 
Whether or not the public good, in these cases, is to be 
identified absolutely with the removal of scandal is a question 
which, in defect of any positive provision in the law, must be 
left to the prudent judgment of the Ordinary.’° 

It is obvious that the Promoter of Justice cannot impugn 
the validity of a marriage unless the reason of public good 
exists within the diocese for which he acts. He is authorized 
to protect the public good within a given diocese. Should a 
public scandal in regard to a certain marriage exist elsewhere, 
the matter must be referred to the Promoter of that diocese 
for action. The Rota, in one of the cases cited above,” repro- 
bated the action of the Promoter on the grounds that the 
impediment was no+ in fact notorious in his diocese. Con- 
sequently the reason of public good did not exist, as far as 
that particular diocese was concerned, and the action of the 
Promoter was not justified. 

The duties of the Promoter in regard to these cases in which 
there is an impediment of public law, and a reason of public 
order for attacking the marriage, have been set forth in some 
detail even though such cases are admittedly quite rare. The 
principles which govern his action in these cases are, however, 


10 Note, however, the interesting private response of the Sacred Congre- 
gation of the Sacraments to the Cardinal Archbishop of Milan on May 30, 
1938: “the conditions which would demand the prosecution of the action for 
the public good, namely notoriety, scandal or repentance, are lacking . . .” 
(Bouscaren, CLD, II, 546). 


11§. R. Rota, Nullitatis matrim., 20 iun. 1936, coram R.P.D. Heard— 
Decisiones, XXVIII (1936), 400. 
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at least in the opinion of the writer, the same as those which 
must be followed in most cases in which he is authorized to 
attack the validity of a marriage. They must be applied, 
with proper modifications, even in those cases in which he 
acts by reason of a previous denunciation. 


II. The Action of the Promoter after a Denunciation 


The Promoter of Justice is authorized by canon 1971, § 2, 
to accept the denunciation of a marriage asserted to be invalid. 
In virtue of article 40 of the Instruction, Provida Mater, all 
such denunciations, even though made directly to the Ordi- 
nary, will come eventually into the hands of the Promoter 
who, by reason of his office, is competent to act upon them. 
For the present purpose, it is unnecessary to enter into the 
requirements of the law in regard to the acceptance of such 
denunciations. It is hereafter presumed that the denuncia- 
tion has been properly made and duly accepted in accord with 
the pertinent provisions of the Instruction just cited. 

Once the denunciation has been properly made, the Pro- 
moter acquires by that very fact, the right to take judicial 
action for the declaration of the invalidity of the marriage. 
In all such cases, however, the Promoter acts in virtue of his 
office, that is, he acts as a public official charged with the 
duty of promoting the public good. Consequently he is not 
empowered to act unless, in the judgment of the Ordinary, 
there is a reason of public good which justifies his action. 
He will likewise not be entitled, nor may he be obliged, to 
attack the validity of the marriage if there seem to be pressing 
reasons of the public good against such action. 

This is the meaning of the responses of the Pontifical Com- 
mission given on February 17, 1930, and on July 17, 1933.2 
In the first the Commission was asked whether parties in- 
capable of attacking their own marriages had at least the 
right under canon 1971, § 2, of notifying the Ordinary or the 
Promoter of Justice of its invalidity. The reply was in the 


12 Bouscaren, CLD, I, 808. 
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affirmative. In the second, the question was whether the 
Promoter, acting in virtue of canon 1971, § 2, took part in 
the trial in virtue of his office. The reply was again affirma- 
tive.* 


There are several classes of these denunciations which must 
be distinguished: a) denunciations in cases in which there is 
an impediment of public law; b) denunciations in other cases 
where the denouncer is not a party to the marriage; c) 
denunciations made by a party to the marriage who is 
incapable of himself attacking the marriage because he is the 
culpable cause of the nullity; d) denunciations made by non- 
Catholics who are parties to the marriage in question. 

As regards the first two classes of denunciations little need 
here be said. Where the impediment is one of public law, 
the Promoter will proceed in accord with the principles out- 
lined above. Thus he may institute the proceedings even 
though the parties have themselves the right to attack the 
marriage. His activity will, however, in every case be di- 
rected towards the promotion of the public good and will be 
limited in all the ways which have already been described. 
The denunciation will be merely the occasion for investigation 
by the Promoter, or by the Ordinary, to determine whether 
or not the public order demands the accusation of invalidity. 

When the person denouncing the marriage is not a party to 
it, and when there is no question of an impediment by its 
nature public, the Promoter cannot act so long as the parties 
themselves have the right to introduce the case. In fact, the 
activity of the Promoter would not, in such a case, be con- 
ducive to the public good. Ordinarily a denunciation of this 
sort will be the work of an idle gossip and, as such, beneath the 
notice of an official person in the Church. Even in the case 
where a third party might indirectly benefit from the declara- 
tion of the nullity of such a marriage, his denunciation does 
not provide a sufficient basis for action by the Promoter, 


13 Cf. also the private response to the Bishop of Berlin on November 3, 
1931, reproduced in Bouscaren, CLD, II, 542. 
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since inevitably it will be the private utility of the denouncer 
which will be served and not the purpose of the public good. 

When the denunciation is made by one of the parties to the 
marriage because he himself is estopped, as a culpable cause 
of the invalidity of the marriage, from attacking its validity, 
an entirely different case is presented. Here the public good 
will only exceptionally demand that the Promoter intervene. 
And, since the declaration is desired by the very persons who 
have culpably induced the invalidity of the contract, it 1s not 
fitting that the Promoter should assist them in bringing their 
invalid contract before the tribunal for adjudication. They 
have, in fact, been deprived of the right to introduce the case; 
and this deprivation has the nature of a penalty."* The public 
good will itself forbid that the Promoter assist them in evad- 
ing this penalty. 

Consequently the Sacred Congregation has carefully deter- 
mined the circumstances in which the Promoter may in such 
a case impugn the validity of the marriage. In the Instruc- 
tion, Provida Mater, two cases are distinguished. 

First, the marriage is null because either, or both, of the 
consorts had excluded, by a positive act of the will, the mar- 
riage itself, every right to the conjugal act, or some essential 
property of marriage, or had placed a condition contrary to 
the very substance of marriage. In these cases, the Promoter 
has the right and the duty to attack the validity only when the 
following conditions are present: a) the nullity of the marriage 
has become public; b) there is scandal present; c) the person, — 
or persons, denouncing the marriage have given, in the judg- 
ment of the Ordinary, true signs of repentance; d) the cause 
alleged for the invalidity is so certainly founded in arguments 
that the nullity is absolutely probable. If these conditions 
are not verified, the Promoter may not institute the judicial 
proceedings but must rather warn the consorts that they have 
regard for their consciences and, if possible, remove the cause 
of the impediment. 


14Cf. 8. R. Rota, Querela nullitatis et nullitatis matrim. 30 ian. 1936, coram 
R.P.D. Wynen—Decisiones, XXVIII (1936), 76. 
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The second case is that in which the marriage is invalid 
for some reason other than those mentioned, but still one 
which was culpably placed by one or both of the consorts. 
In this case the Promoter is forbidden to attack the validity 
of the marriage unless the following circumstances are present: 
a) the impediment has become public and its existence is 
asserted by arguments which leave room for no serious doubt; 
b) the public good, that is the removal of scandal, in the 
judgment of the Ordinary demands the declaration of inva- 
lidity; and c) the marriage cannot be properly contracted even 
though the impediment should have ceased to exist. 

It should be noted that in these provisions the activity of 
the Promoter precisely conforms to the general nature of his 
office. In the first case he may impugn the validity of the 
marriage, despite the fact that it can still be validly contracted 
by the parties, but only if one of the parties has given true 
signs of repentance. The public good cannot, in the benign 
system of Holy Mother Church, demand that a man continue 
to suffer the penalty of an action which he now repents, 
except when release from that penalty would itself be a cause 
of harm to many other souls. In the second case, the Pro- 
moter is forbidden to act unless it is now impossible that the 
marriage be properly contracted, and the only manner in 
which the scandal caused can be removed is by means of a 
declaration of nullity. 

The precise nature of the activity of the Promoter of Justice 
in these cases is a somewhat more involved question. The 
recent response of the Pontifical Commission, given on Jan- 
uary 4, 1946, is of capital importance for its determination. 
The question was asked: whether the inability of the consort 
to attack the validity of his marriage, as established in canon 
1971, § 1, carries with it the lack of the right to stand in 
court, so that the sentence would be incurably invalid in 
accordance with canon 1892, n.2. The Commission answered 


in the negative.” 


15 Cf. the text in THe Jurist, VII (1947), 98. 
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This response establishes a definite distinction between the 
inability to attack the validity of the marriage and the inabil- 
ity to stand in court. The first is denied to the consort who 
is the culpable cause of the nullity of his marriage; the second 
is not. 

A Rota decision of January 30, 1936, makes the same dis- 
tinction. In the case, the Archdiocesan Tribunal of Gniesno 
had declared invalid a sentence of its suffragan tribunal of 
Pelplin on the grounds that the Promoter of Justice had not 
been cited in the instruction of the cause. This decision was 
appealed to the Rota. The Rota declared that the decision 
of the Gniesno tribunal was invalid, that is, that the suffragan 
tribunal had not incurred the incurable nullity of canon 1892 
by failing to cite the Promoter of Justice.° The reasons given 
by the Rota for this decision are an interesting commentary 
on the response of 1946. 

According to the Rota the tribunal of appeal did not act 
properly in adducing canon 1587, which states that acts are 
invalid when the Promoter of Justice is not cited in cases in 
which he necessarily intervened. For, in the opinion of the 
Rota, this disposition applies to the Promoter only when he 
intervenes in the case precisely in his office as Promoter of 
Justice (reduplicative qua talis), and not when he accuses 
the invalidity of a marriage, vestem actoris induens. ‘“ When 
the marriage has been accused of invalidity and thus the case 
has been legitimately introduced, the Promoter of Justice has 
performed his function, and the other processual acts are to be 
carried out as in other cases. The Promoter of Justice is not 
denied the right to withdraw from the case during the instruc- 
tion of the cause and thus to make an end to a proceeding 
which he knows to be futile, but the obligation to intervene 


in every act under penalty of nullity is not to be imposed 
upon him.” 17 


165. R. Rota, Querela nullitatis et nullitas matrim., 30 ian. 1936, coram 
R.P.D. Wynen,—Decisiones XXVIII (1936), 76 sqq. 


178. R. Rota, tbid., p. 77. 
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In proof of this assertion the Rota adduces the following 
arguments. First, the limitation of the right of the consort 
which is established in canon 1971 and in the subsequent 
interpretations of the Pontifical Commission is an onerous 
thing, and consequently ought not to be extended, but rather 
restricted. Hence the incapacity spoken of in canon 1971 is 
to be limited to the very act of accusation, and is not to be 
extended to include the other acts of the process. 

Secondly, the very concept of the incapacity to accuse, since 
it is of a penal nature (rationem poenae vindicativae habet), 
requires that the parties be thereby placed at a disadvantage. 
To require that the Promoter represent them throughout 
the process would give them a privileged position in the law, 
for they would be represented by an official person and not, 
as others in such cases, by mere private persons. 

Thirdly, the practice of the Rota, and of many diocesan 
tribunals, has been that the Promoter accuses the invalidity 
of the marriage, but it has never been observed that he then 
takes on the part of a patron for the party whose marriage is 
being attacked, as if he then acted as the Promoter of Justice 
as such, and not merely as the accusator matrimonit. 

The significance of this decision and of the response of the 
Pontifical Commission is very great. The Promoter of Justice 
is charged in these cases only with the act of petitioning the 
Court for the introduction of the case. Once this act has been 
performed, his part in the proceedings is ended, and the party 
whose marriage is being attacked carries on the action in his 
own name. The only right and duty that remains to the Pro- 
moter is that of withdrawing the action if it should become 
apparent to him that the public good will not be served by a 
further prosecution of the cause, either because the invalidity 
cannot be proved or because the reason for his action has 
ceased to exist. 

A writer in The Irish Ecclesiastical Record, after com- 
menting with both learning and perspicacity on the recent 
response of the Commission, states that this response gives 
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strong support for the opinion that the consort who is the 
culpable cause of the nullity of a marriage may appeal against 
the Promoter of Justice, if he should refuse to introduce the 
case.8 Although the present paper is considerably indebted 
to the article in question, the writer cannot agree with this 
statement. The action of the Promoter by which he decides 
that the accusation of the invalidity of a given marriage falls 
within his duties is not strictly speaking a judicial action. It 
is rather an administrative decision which is made in con- 
junction with the Ordinary. It is significant that in regard 
to this action the judgment of the Ordinary is always required, 
and never that of his judicial officers, the members of the tri- 
bunal. The person who feels himself harmed by this decision 
will have redress by means of recourse to the Ordinary, but 
not by an appeal to the tribunal. Similarly the appeal 
against the sentence of the tribunal of first instance will 
remain always with the Promoter. Such an appeal is equiv- 
alent to a re-introduction of the case, and the parties are by 
law prohibited from introducing their case. The decision of 
the Promoter of Justice not to appeal in a given case will 
inevitably be based upon his prudent judgment that the con- 
ditions requisite for his action no longer exist. The evalua- 
tion of these conditions and the decision as to their existence 
is not one which is subject to review by the tribunal. Any 
review of it must be made in an administrative fashion by the 
Ordinary himself. The response of 1946, although it does 
attribute to the culpable consort the ius standi in iudicio once 
the judicial process has begun, does not affect his standing 
when the preliminary acts to the judicial process are in ques- 
tion. And, pari iure, it does not attribute to him any right 
to introduce his case in a tribunal of second instance.. 

It is somewhat more difficult to discern the exact relation 
which exists between the Promoter and the culpable consort 
in these cases. It is hardly possible to admit that there is 
any consortium litis between the two, since the response 


' 18 Art. cit., p. 56. 


~~» 
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attributes the ius standi even though the Promoter, by some 
mischance, has never intervened in the case, and the petition 
of the consort has been illegitimately accepted by the 
tribunal. It appears, therefore, that the culpable consort 
is indeed the principal in the case, although he does not sub- 
mit the petition by which the case is introduced. The diffi- 
culty against this lies in the fact that it appears, at least in the 
opinion of the Roman Rota, that the Promoter retains the 
right to withdraw the case at any time. A solution may 
perhaps be found by holding that the petition belongs entirely 
to the Promoter, and the other acts of the process entirely to 
the culpable consorts. Since, however, the petition is the 
foundation of the case, once this has been withdrawn, the 
entire judicial edifice erected thereon collapses. 

The last class of denunciation is that in which the person 
denouncing is a non-Catholic party to the marriage under 
attack. In virtue of article 35, § 3, of the Instruction, and of 
the response of the Holy Office on January 27, 1928,?® non- 
Catholics are estopped from acting as plaintiffs in marriage 
cases unless they have the previous permission of the Holy 
Office. This was confirmed in a later response of the Holy 
Office given on March 22, 1939, and applied specifically to 
proceedings in the diocesan tribunal.”° 

The Promoter of Justice may however attack the validity 
of a marriage upon the denunciation of a non-Catholic party 
to it, even without the permission of the Holy Office, but only 
when the public good, in the judgment of the Ordinary, so 
requires. This is established in another response of the Holy 
Office of the same date.”* 

The reason behind these responses is that the non-Catholic, 
in virtue of canon 87, is not the subject of rights in the 
Church.?2. In order that he may act as a plaintiff in a matri- 


19 Bouscaren, CLD, I, 762. 


20 Bouscaren, CLD, II, 533. 
21 Bouscaren, CLD, II, 547. 


22 Cf. the response of January 27, 1928—Bouscaren, CLD, I, 762. 
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monial trial, he must receive the necessary capacity from 
the Holy Office. It appears that the phrase to act as plaintiff 
used by the Holy Office refers not only to the act of introducing 
the cause but also to the ability to carry on the other pro- 
cedural acts. Hence, salvo meliori, it may be maintained that 
this phrase includes both the ius accusandi and the tus standi 
in iudicio. There is not strong basis for such an opinion in 
the present law, but there appears to be even less for any 
other interpretation. All of the responses of the Holy Office 
are alike in that they never attribute any right to the non- 
Catholic, but merely speak of his ability to act as plaintiff. 

The practical consequence in regard to the present question 
is that, once the above explanation is accepted, the Promoter 
of Justice must not only introduce the case when a non-Cath- 
olic party denounces a marriage to him as invalid, but must 
also carry on all of the procedural acts. The non-Catholic 
has not, at any time, a right to stand in court. A second 
consequence would be that the Promoter here acts fully in 
virtue of his duty to protect the public good. Hence he has 
here no interest in the private utility of the parties, but will 
cease to act as soon as the protection of the good of the Church 
as a whole is assured. 


In conclusion it may be permitted to summarize briefly 


the points which the present paper has attempted to make. 
They are the following: 


1) The entire office of the Promoter of Justice is directed 
towards the promotion of the public good, and never towards 
the private utility of any individual. 


2) The decision of the Promoter, or of the Ordinary, to 
attack the validity of a marriage, even after a denunciation 
has been made, is an administrative decision. Against it, 


there is no appeal but only recourse to the administrative 
authorities. 


3) The Promoter of Justice can never attack the validity 
of a marriage if he foresees that this attack will be more harm- 
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ful to the public good than a refusal on his part to take action. 


4) The Promoter of Justice in the case of an impediment 
of public law is the actual party to the judicial process. The 
‘parties may be admitted as accessories, but the principal actor 
is the Promoter. 


5) When a culpable consort has presented a denunciation 
of the marriage and the Promoter thereupon accuses the mar- 
riage of invalidity, the consort is himself the principal of the 
case. 


6) Non-Catholics cannot be plaintiffs in the ecclesiastical 
tribunal. Hence when a non-Catholic denounces his own 
marriage to the Promoter as invalid, the Promoter is neces- 
sarily the actor in the case, not only as regards the accusation, 
but as regards all other judicial acts as well. 


“The Catholic Church and the Independence of India” is the 
title of a statement issued by the Catholic Bishops’ Conference of 
India, pledging the new rulers the cooperation of Catholics ‘in all 
measures intended to promote the well-being of society.” It ex- 
presses joy that freedom has been won without resort to violence and 
it calls upon all Catholics to serve as a bond of union among sec- 


tions which may be kept from one another by suspicion and discord. 
* * * * % 


Cases and Studies 


CHANGING DONOR’S INTENTION 


We have a small chapel here erected at the expense of one of our 
parishioners in honor of St. Augustine for mixed marriages and missions for 
non-Catholics. The original requirement was that unfinished wood be used 
in the pews and that no ornament of any kind be used in the windows, walls, 
ete. No pews were ever installed but only movable chairs, as the original 
fund did not extend that far. Now, however, I would like to install pews out 
of current parish funds. The donor is dead but his son is willing that I 
should use varnished pews. This expenditure will amount to three thousand 
dollars. The diocesan statutes permit the expenditure of only five hundred 
dollars. 

AESTHETA 


Canon 1514 requires the exact fulfillment of the intention of testa- 
tors even as to the manner in which the intention is to be carried 
out.1 This canon repeats the command contained in the instruction 
of the Sacred Congregation for the Propagation of the Faith in 
1807.” 

In the present case, the gift seems to be one made while the donor 
was alive rather than through a testamentary provision. It is sup- 
posed that the acceptance of it was made with the written per- 
mission of the local Ordinary and that it is therefore valid in ac- 
cordance with the requirements of canon 1527.3 It may be said in 


1Can. 1514. Voluntates fidelium facultates suas in pias causas donantium 
vel relinquentium, sive per actum inter vivos, sive per actum mortis causa, 
diligentissime impleantur etiam cirea modum administrationis et erogationis 
bonorum, salvo praescripto can. 1515, $3. 

2“... ut voluntates fidelium, facultates suas in pias causas donantium vel 
relinquentium, diligentissime impleantur, et in eos praecise usus, iuxta modum 
conditionesque iis benevisas, . . .”—Fontes, n. 4688. 


3Can. 1527, §1. Nisi prius ab Ordinario loci facultatem impetraverint, 
scriptis dandam, administratores invalide actus ponunt qui ordinariae ad- 
ministrationis fines et modum excedant. 


§2. Ecclesia non tenetur respondere de contractibus ab administratoribus 
sine licentia competentis Superioris initis, nisi quando et quatenus in rem 
gsuam versum sit. 
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passing that the same type of permission is needed in virtue of the 
same canon if the three thousand dollars mentioned in the case are 
to be expended for pews. 


A modification of the provisions made by the donor can be made 
if he gives his consent. After his death, it is obviously impossible 
to obtain this consent. His gift becomes then, so far as modification 
of its terms are concerned, the equivalent of a gift made by will. 
Now canon 1517, § 2, permits the modification of the terms of a will 
to be made by an Ordinary if the fulfillment of them becomes im- 
possible through no fault of the administrator. Even in that case, 
the Ordinary is to give a hearing to all parties interested and to 
fulfill the purpose of the testator as closely as possible. In the ab- 
sence of impossibility, only the Holy See can modify the terms of a 
will and then only for a justifying and compelling reason.4 Even 
when made by the Holy See, the act of modifying the apparent di- 
rections of a will is rather an act of interpretation, the supplying of 
a deficiency due to changed circumstances. 

The authorization extended to the Ordinary of making such a 
modification in the case of the impossibility of the fulfillment of the 
testator’s terms is similar to that granted by the Council of Trent.® 
Its provisions were the following. If the testator had not forbidden 
modification, the bishop, with two skilled capitulars, was authorized, 
in the case of the impossibility of fulfillment, to make that adjust- 
ment in the terms of a will which would most nearly comply with 
the testator’s design. If the fulfillment of the terms was impossible 
because contrary to canon or secular law, the bishop could also make 
the adjustment. If only a condition was impossible of fulfillment, 
or was illegal or immoral, it was to be ignored and the rest of the 
will fulfilled. 


4Can. 1517, §1. Ultimarum voluntatum reductio, moderatio, commutatio, 
quae fieri ex iusta tantum et necessaria causa debent, Sedi Apostolicae reser- 
vantur, nisi fundator hane potestatem etiam Ordinario loci expresse con- 
cesserit. 

§2. Si tamen exsecutio onerum impositorum, ob imminutos reditus aliamve 
causam, nulla administratorum culpa, impossibilis evaserit, tunc Ordinarius 
quoque, auditis iis quorum interest, et servata, meliore quo fieri potest modo, _ 
fundatoris voluntate, poterit eadem onera aeque imminuere, excepta Missarum 
reductione quae semper Sedi Apostolicae unice competit. 


5 Sess. X XV, de ref., c. 8. 
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The subsequent jurisprudence authorized the bishop, in the case 
of indefiniteness in the will, to name the purposes to be benefited by 
it as well as the means for promoting them. 

Since canon 1517, § 2, substantially repeats the provisions of the 
Council of Trent, the scope of the Ordinary’s power in regard to 
modification of the terms of a pious bequest may be considered as 
extensive today as it was prior to the Code. 

Granted this, is the modification of the terms of the gift in the 
present case justified; may varnished pews be permitted by the 
Ordinary in place of the unfinished wood prescribed by the donor? 
In answering, one should note that the specification of unfinished 
wood is not a mere irrelevant detail fortuitously inserted in the 
terms of the grant. It is part of a complete plan, a plan conceived 
by a more or less artistic temperament. It seems rather clear that 
his esthetic sense would be offended if he returned to find varnished 
pews disturbing the total effect that he aimed to achieve. True, the 
original funds did not permit the buying of the pews. Presumably 
the donor was dead at the time when it was discovered that the 
funds were insufficient; otherwise, it seems likely that he would have 
contributed the additional amount required. Since the original 
funds were not adequate to the buying of the pews, the Ordinary 
was justified in permitting the use of movable chairs, since it was 
too much to expect the persons present in the chapel to stand 
throughout all the services conducted in it, especially if a sermon 
were preached in the course of them. 

But it seems quite another matter to install varnished pews. Ob- 
viously, they are not necessary, since the movable chairs have suf- 
ficed for a period of some length. To install them would be to sub- 
stitute the artistic plan of the administrator for the artistic plan of 
the donor without necessity. Perhaps the Holy See might find a 
justifying and compelling reason for making such a modification of 
the terms of the gift. But it seems that the local Ordinary would 
not be justified in so doing. 


CEREMONIES OF ADULT BAPTISM 


I am about to baptize a man who was never previously baptized. As this 
baptism is not conditional I know that. I should use the form for the baptism 
of adults. However, this man is crippled with arthritis and can not kneel at 
the places prescribed in the longer ceremony. Indeed, to leave his wheel 
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chair he must be carried. In addition, he has lapses of memory which over- 
take him and it is possible that during the ceremony he might be so in- 
capacitated mentally as to be unable to have the right intention. 

For these two reasons I humbly request permission to use the ceremonies 
employed in the baptism of infants. 


ABBREVIATOR 


Canon 755 requires that baptism be conferred solemnly but per- 
mits the local Ordinary for a grave justifying reason to permit, in 
the baptism of adults, the use of the ceremonies prescribed for the 
baptism of infants. 

As early as the I Provincial Council of Baltimore (1829) the 
Fathers of the Council decided to ask for the continuance of the 
permission to baptize adults with the form used in the baptism of 
infants.2, This petition was contained in a letter sent to Pope Pius 
VIII and was granted on June 28, 1830 for a period of twenty years. 
In the I Plenary Council of Baltimore (1852), an extension of the 
privilege was sought, either for another twenty years or in per- 
petuity.2 The renewal was granted for a period of only five years. 
In the II Plenary Council (1866), the Fathers, noting that the cur- 
rent indult permitting the use of the ceremonies for infant baptism 
in the baptism of adults would expire in 1870, requested its extension 
for a period of ten or twenty years.* The reply of the Sacred Con- 
gregation was that the application for renewal should be made when 
the current indult expired. The III Plenary Council of Baltimore 
made no mention of the indult. 

The reasons prompting the Fathers of the Council of Baltimore to 
ask for this indult apparently suggested the provision of canon 755, 
§ 2, allowing the local Ordinary to permit in the baptism of adults, 
for a grave and justifying reason, the use of the ceremonies for the 
baptism of infants. 

What sort of reason is a grave and justifying one? Coronata 
enumerates the following reasons as examples: extreme weakness on 

1Can. 755, §1. Baptismus sollemniter conferatur, salvo praescripto can. 
759 

§2. Loci Ordinarius potest gravi et rationabili de causa indulgere ut 


caeremoniae praescriptae pro baptismo infantium abhibeantur in baptismo 
adultorum. 


2 Acta, n. 18. 
3 Acta, n. 22. 
4 Acta, n. 243. 
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the part of the minister; pressure of time; and an established cus- 
tom.® 

In the case as presented, the alleged possibility that the convert 
would not have the proper intention because of lapse of memory can 
be at once discounted, since a habitual explicit intention suffices for 
the valid and lawful administration of the Sacrament of Baptism, 
even the habitual intention of embracing the Christian Faith.® 
Nevertheless, it is more appropriate that the convert should be 
aware of what is occurring during the entire course of the cere- 
monies. It is true that he could suffer a loss of memory even during 
the course of the ceremonies prescribed for infant baptism, but the 
possibility is considerably curtailed through the fact that the time 
required for the latter is shorter than that required for the cere- 
monies required in the case of the baptism of adults. Add to this 
the fact that the genuflections need to be omitted in any case be- 
cause of the convert’s affliction and one seems to find in the situa- 
tion a sufficiently grave and justifying reason for the use of the 
ceremonies prescribed for infant baptism. 


One hesitates to say without a statistical study that there exists a 
custom in this country of baptizing all adults with the ceremonies 
prescribed for the baptism of infants. It seems probable, however, 
that there was no country in which the practice was more general 
than in our own, at least prior to the Code, though it is also probable 
that this practice in the United States was based on Apostolic indult, 
at least for the most part. 


CEREMONIES IN CONDITIONAL BAPTISM 


In the permission we have to baptize privately converts who have been 
doubtfully baptized, nothing is said about supplying ceremonies. What cere- 
monies should we therefore observe? 


INTEGER 


Canon 759, § 2, forbids local Ordinaries to permit private baptism 
outside a case of danger of death, except in the case of the condi- 


5 Coronata, De Sacramentis (3 vols., Romae-Taurini, 1943-1946), I, 99. 


6 Cappello, De Sacramentis (3 vols., Augustae Taurinorum: Marietti), I 
(1938) n. 155. < 
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tional baptism of an adult convert.1 In the absence of the permis- 
sion of the local Ordinary allowing private conditional baptism of 
adult converts, all the ceremonies of the solemn baptism of adults 
are to be employed. Diocesan statutes and faculties are important 
in determining whether or not a concession in this respect has been 
made by the local Ordinary. It may be that they provide for the 
use of the ceremonies prescribed for infant baptism, or some other 
ceremonies, v.g., the ceremonies following the actual rite of bap- 
tism.? 

When the local Ordinary grants permission for the private condi- 
tional baptism of adult converts without requiring the use of any 
ceremonies, it is sufficient to pronounce merely the form of condi- 
tional baptism.* Permissible also is the use of the formula con- 
tained in the small ritual granted by indult to the Archbishop of 
Philadelphia in 1914.4 


WITNESSES AT ABJURATION 


In the reception of converts is it necessary that two special witnesses should 
be present at the profession of faith and the abjuration of heresy? Does it 
suffice that it be made at the altar rail at a time when there are many persons 
in the pews awaiting the beginning of some church service? 

PROBANS 


Canon 2314, § 2, requires the presence of two witnesses at the 
abjuration, making no mention of the profession of faith.t The 


1 Can. 759, §2. Extra mortis periculum baptismum privatum loci Ordi- 
narius permittere nequit, nisi agatur de haereticis qui in adulta aetate sub 
conditione baptizentur. 


2 The ceremonies following the rite of baptism are required in the Diocese 
of Seattle—n. 34, V Synod (1938); ef. Goodwine, The Reception of Converts, 
The Catholic University of America Canon Law Studies, n. 198 (Washington, 
D.C.: The Catholic University of America Press, 1944), pp. 102-104. 


3 Cf. O’Kane, Notes on the Rubrics of the Roman Ritual (new ed., Dublin: 
James Duffy and Co., Ltd., 1938), p. 215, n. 441. 


4 The Priest’s New Ritual, pp. 61-63. 


1 Can. 2314, §2. ...Si tamen delictum apostasiae, haeresis vel schismatis 
ad forum externum Ordinarii loci quovis modo deductum fuerit, etiam per 
voluntariam confessionem, idem Ordinarius, non vero Vicarius Generalis sine 
mandato speciali, resipiscentem, praevia abiuratione iuridice peracta aliisque 
servatis de iure servandis, sua auctoritate ordinaria in foro exteriore absolvere 
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presence of two witnesses was not requifed in the Instruction of the 
Holy Office issued July 20, 1859, in response to a doubt proposed by 
the Archbishop of Philadelphia, but the abjuration and the profes- 
sion of faith were joined in a manner to indicate that they were 
somehow equivalent; in fact the abjuration and the profession of 
faith were combined in one formula, and this is done also in the 
latest formula approved by the Holy Office and sent to the Ordi- 
naries of the United States by the Most Reverend Apostolic Delegate 
under date of March 26, 1942.2. The procedure outlined in the In- 
struction of 1859 was adopted as particular law for the United States 
by the II and III Plenary Councils of Baltimore.* 


However, the requirement of canon 2314, §2, demanding the 
presence of two witnesses must be followed, even though the Instruc- 
tion of 1859 makes no mention of this. And though the witnesses 
are required in canon 2314, § 2, for the abjuration only, since the 
abjuration and the profession are regarded as juridically the equiva- 
lent of one another, at least in the light of the terminology of the 
Instruction of 1859, the presence of the two witnessess is required 
for both. 

The juridical purpose of the presence of the witnesses is based on 
the desire that the recantation be made public. Clearly this can be 
done without specific designation of two particular witnesses. On 
the other hand, the witnesses must know what they are witnessing. 
If the persons in the pews think that the priest is giving the convert 
some kind of blessing, they can hardly be regarded as witnesses to 
the specific act which their presence is intended to publicize. In- 
deed, they should be close enough to be able to hear the words of 
the abjuration and profession. Otherwise, they would be at most 
hearsay witnesses; they could merely say that they knew an abjura- 
tion was to take place because the priest or the convert told them 
so, and that later they saw the convert kneel quite a while at the: 
altar rail in the presence of the priest. 


potest : ita vero absolutus, potest deinde a peccato absolvi a quolibet con- 
fessario in foro conscientiae. Abiuratio vero habetur iuridice peracta cum fit 
coram ipso Ordinario loci vel eius delegato et saltem duobus testibus. 


*The two formulas may be found compared in THE Jurist, IV (1944), 619 
sqq. 


3 II Plen. Cone, Balt., Acta, n. 242; III Plen. Conc. Balt., Acta, n. 122, 
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ABJURATION BY CHILDREN 


I brought a whole family into the Church recently and required all to 
make the abjuration and the profession of faith. I have just been informed 
by a colleague that the children under fourteen years of age did not need to 
make it. Is this contention correct? 

STRINGENS 


Children under the age of puberty do not automatically incur 
penalties. A sufficient number of authors excuse girls, as well as 
boys, from these penalties until they reach the age of fourteen, 
though the Code states the age of puberty for girls as twelve years.? 


The mere fact that those under the age of puberty are excused 
from the automatic imposition of penalties does not necessarily re- 
lease them from the obligation of abjuring their errors. However, 
the praxis Curiae exempts them also from making the abjuration 
when their conversion precedes their attaining the age of fourteen, 
whether they are boys or girls.2 They should be asked, however, to 
recite the Apostles’ Creed. 


IRREGULARITY ARISING FROM SECTARIAN BAPTISM 


A young man of my parish, eighteen years of age, was received into the 
Church with his parents when he was thirteen years old. They were converts 
from the Methodist Church, in which all had been baptized. The young 
man now wishes to study for the priesthood? Is he subject to any irregu- 


larities for which a dispensation is needed? 
DirEcTOR 


1Can. 2230. Impuberes excusantur a poenis latae sententiae, et potius 
punitionibus educativis, quam censuris aliisve poenis gravioribus vindicativis 


corrigantur; .. 


2Cf. can. 88, §2. Among the authors holding the milder view are Ver- 
meersch-Creusen [Epitome Iuris Canonici (3 vols., Mechliniae, Romae: H. 
Dessain), III (1931), n. 424] and Cappello [De Censuris (2. ed., Taurinorum 
Augustae: Marietti, 1925), n. 17]; Coronata holds the contrary—Institutiones 
Turis Canonici (5 vols., Taurini: Marietti) [IV (1935), 117, footnote 6. 


3 Cf. S.C.S.Off., litt. 8 mart. 1882—Fontes, n. 1073; S.C. Prop. Fide (C.G.), 
1 iun. 1885—Fontes, n. 4909. Cf. Vermeersch, Theologiae Moralis Princima, 
Responsa, Consilia, (2. ed., 4 vols., Roma: Universita Gregoriana, 1926-1928), 
II, p. 30, n. 38. 
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Two irregularities are involved in the case at hand: one arising 
from heresy and the other from baptism by a non-Catholic minister.* 
As the young man was under the age of fourteen when he became a 
Methodist, he is not subject to the penalty of infamy of law or to 
the irregularity arising from it. 

It is noteworthy that the irregularity arising from the baptism re- 
ceived from a non-Catholic is the only one that arises from a delict 
that is not committed after the reception of baptism. This irregu- 
larity is a very ancient one, as it was first imposed by Pope Felix 
III in a letter read in the Council of Rome (487) .? 

Baptism and membership in the Methodist Church cannot be con- 
sidered as occult acts such as would justify the local Ordinary in 
granting a dispensation from the irregularities.* 

On the other hand, if the young man was baptized in infancy, 
there can be no question of a delict arising from his allowing him- 
self to be baptized by a non-Catholic minister, and there would, in 
that case, be no irregularity arising from that source. But Cappello 
holds that it does arise if the baptism takes place after the child has 
reached the use of reason.* 

Since only delicts that are grave sins result in irregularities,® one 
might be tempted to rule out both irregularities in this case on the 
ground that the young man was in good faith when the actions were 
performed on which the irregularities are based. However, Cappello 
holds that the delict must be regarded as grave in the external forum 


1 Can. 985. Sunt irregulares ex delicto: 
1° Apostatae a fide, haeretici, schismatici; 


2° Qui, praeterquam in casu extremae necessitatis, baptismum ab acatholi- 
cis quovis modo sibi conferri siverunt; ... 


2Cf. c. 10, C. 1, q. 7: “Qui in qualibet aetate alibi, quam in Ecclesia 
Catholica aut baptizati, aut rebaptizati sunt, ad Ecclesiasticam militiam 
prorsus non permittantur accedere. Quibus satis esse debet quod in Catholi- 
corum numero sunt recepti ”. 


ee Cf. can. 990, §1. Licet Ordinariis vel per se vel per alium suos subditos 
dispensare ab irregularitatibus omnibus ex delicto occulto provenientibus, 
ea excepta de qua in can. 985, n. 4 aliave deducta ad forum iudiciale. 


4 De Sacra Ordinatione (Romae: Marietti, 1932), n. 504. 


Cf. canon 986. Haec delicta irregularitatem non pariunt, nisi fuerint 
gravia peccata... 
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once it has been externally revealed. In any event, it is customary 
to grant dispensations from these impediments and in practice it 
would be unwise not to obtain them. The Sacred Congregation of 
the Sacraments is the proper Congregation to approach. 


IRREGULARITY ARISING FROM SECT AFFILIATION 


A young man in my parish joined the Methodist Church at the age of 
fifteen. He was baptized in it in infancy. At sixteen, through association 
with Catholic young men in high school, he became a convert to the Church. 
Does he labor under any irregularity from which a dispensation should be 
obtained? 


PrpAcocus 


Since the young man joined the Methodist Church after he had 
attained the age of puberty, he does not escape the penalties which 
the Code visits upon his act. Clearly it may be assumed that he has 
been absolved from the excommunication in accordance with the 
provisions of canon 2314, §2, since it is apparent from the state- 
ment of the case that he is a good Catholic and proposes to study 
for the priesthood. It is very likely, however, that he has not been 
dispensed from the vindicative penalty of infamy of law (infamia 
wrts).1 Only the Holy See can dispense from this penalty.2 One 
who labors under it is irregular ex defectu, not ex delicto. Of course, 
even considered as an irregularity ex defectu, its presence is pre- 
vented, in the internal forum, by the good faith of the party af- 
fected: that is, good faith prevents the incurring of the vindicative 
penalty of infamy of law, and in the absence of the latter, there is 
no irregularity ex defectu. In the external forum, however, the dis- 
pensation should be duly sought from the Sacred Congregation of 
the Sacraments. 

The young man is also subject to the impediment arising ex de- 
licto from this heresy in accordance with canon 985, 1°. In the 
internal forum, good faith would excuse him; in the external forum, 
however, a dispensation should be sought from this irregularity also 
from the Sacred Congregation of the Sacraments. 


1Cf. can. 2314, § 1, 3°. Si sectae acatholicae nomen dederint vel publice 
adhaeserint, ipso facto infames sunt et, firmo praescripto can. 188, n. 4, 
clerici, monitione incassum praemissa, degradentur. 


2Can. 2295. Infamia iuris desinit sola dispensatione a Sede Apostolica 
concessa; ... 
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TIRREGULARITY ARISING FROM RE-BAPTISM? 


A young man of my parish is disturbed because in baptizing a dying infant 
in an emergency, he baptized it twice because of a scruple regarding the way 
in which he had administered baptism to it the first time. He did not know 
enough to make a condition, supposing that subjectively he did entertain a 
probable doubt as to validity of the Sacrament he had conferred. His present 
anxiety arises from the fact that he wishes to go on for the priesthood after 
he finishes high school and he has heard that one who rebaptizes another is 


irregular. What should he be told? 
TRITUS 


Prior to the Code there did exist an irregularity that arose from 
the delict in question, but the Code abrogated it.1 Considering the 
young man’s mental state at the time of baptism, it must be held 
that he did not commit a grave sin. This is externally manifest, as 
well as the repetition of baptism. Supposing, then, that the delict, 
even under the Code, resulted in an irregularity, it should be said 
that this young man would not be subject to it. 


NEOPHYTE’S FITNESS FOR ORDINATION 


I have just received a rabbi into the Church. He was known as a “ pink” 
mostly because of his articles in so-called liberal journals. He has earned the 
degree Ph.D. from a well known university, but I think he knows little of 
scholastic philosophy; indeed, it is my considered opinion that he knows 
scarcely more of it than I have been able to impart to him in the course of 
our discussions. Is it possible for him to fulfill his desire of studying for the 
priesthood? He was never married. 

BENIGNUS 


The convert in this case is a neophyte, since he was never previ- 
ously baptized before his baptism as a Catholic. The local Ordinary 
may admit such a one to orders when he is satisfied of the loyalty 
of the convert. Needless to say, the period of trial should be some- 
what longer in the case of one who was a leader in his own religion 
than in the case of one who was simply a believer in it. 

Even if he had actually belonged to the Communist Party or had 
defended it, he would not have incurred the irregularity of canon 


1Cf. Coronata, De Sacramentis, II, 159. 
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985, 1°, or of canon 984, 5°, since it is only the baptized who incur 
those irregularities.1 

The adopting bishop will determine whether the convert in this 
case should commence his course of preparation with the study of 
philosophy. It would seem advisable. 


GREEK RITE SUBJECT AND LATIN RITE NOVITIATE 


The Supericress at whose Mother House I am chaplain has asked me to 
obtain the necessary dispensation to permit Sister Germaine, a novice half 
through the novitiate, to remain without the obligation of repeating any 
portion of the novitiate even though she was baptized by a priest of the 
Ruthenian Rite. I allege in extenuation that the Superioress did not notice 
that the baptismal certificate was issued by a priest of that Rite. Sister was 
taken to the church for baptism by her maternal grandmother. Her mother 
was a Ruthenian; but her father belonged to the Latin Rite. 

IaniIcuLus 


The Code Commission solved a doubt proposed to it in 1919 re- 
garding the determination of rite through baptism. The answer was 
an interpretation of canon 98 which in its first paragraph states that 
one belongs to that rite according to the ceremonies of which he was 
baptized or should have been baptized.1_ The Code Commission, in 


1Canon 985, 1° states that an irregularity ex delicto is incurred by apos- 
tates, heretics and schismatics. The Code Commission has replied that those 
who belong to an atheistic sect are in the same case as those who join a non- 
Catholic sect, in regard to the incurring of irregularities—Code Commission, 
30 iul. 1934—AAS, XXVI (1934), 494; Bouscaren, The Canon Law Digest, 
II, 286. As an unbaptized person, the rabbi in the case would be relieved of 
the irregularity ex delicto of canon 985, 1°, in virtue of canon 986, which states 
that only delicts committed after baptism give rise to irregularities ex delicto. 
As to the irregularity arising from infamy of law of canon 984, 5°, since the 
basis of it is the penalty, and since an unbaptized person does not incur the 
penalty, that irregularity cannot be said to exist in the case of an unbaptized 
person who joined the Communist Party. 


1Can. 98, §1. Inter varios catholicos ritus ad illum quis pertinet, cuius 
caeremoniis baptizatus fuit, nisi forte baptismus a ritus alieni ministro vel 
fraude collatus fuit, vel ob gravem necessitatem, cum sacerdos proprii ritus 
praesto esse non potuit, vel ex dispensatione apostolica, cum facultas data 
fuit ut quis certo quodam ritu baptizaretur, quin tamen eidem adscriptus 
maneret. 
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its interpretation, stated that when a person at the request of his 
parents, contrary to the prescription of canon 756,2 has been bap- 
tized by a minister of a rite not their own, the person baptized be- 
longs to the rite in which he should have been baptized in accordance 
with canon 756, and not to the rite in which he was actually bap- 
tized.? 

Since the father of the novice in the given case belonged to the 
Latin rite, the novice belongs to it, even though she was baptized by 
a priest of the Greek Catholic Rite. Therefore she is not an Orien- 
tal in the sense of the disqualification of canon 542, 2°. Had her 
father actually belonged to the Greek Catholic Rite, she would have 
been unlawfully admitted to the novitiate and it would be necessary 
to obtain an indult from the Sacred Congregation for the Oriental 
Church. 

A decree of the Sacred Congregation for the Oriental Church ex- 
tended to Apostolic Nuncios, Internuncios and Delegates the faculty 
of permitting a change of rite to all but priests.» However, this 
faculty was reserved to the Sacred Congregation by its decree of 
November 23, 1940.® 

Had the novice been illegitimate, in virtue of article 43 of the 
decree of the Sacred Congregation governing Greek Ruthenians in 
the United States * and article 48 of the decree of the Sacred Con- 


2Can. 756, §1. Proles ritu parentum baptizari debet. 


§2. Si alter parentum pertineat ad ritum latinum, alter ad orientalem, 
proles ritu patris baptizetur, nisi aliud iure speciali cautum sit. 


3 Code Commission, 16 oct. 1919, 1I—AAS, XI (1919), 478; Bouscaren, The 
Canon Law Digest, I, 85. 


4Can. 542, 2°. Illicite, sed valide admittuntur [ad novitiatum]: 


Orientales in latinis religionibus sine venia scripto data Sacrae Congregationis 
pro Ecclesia Orientali. 


5$.C. Or., decr. 6 dec. 1928—AAS, XX (1928), 416; Bouscaren, The Canon 
Law Digest, I, 85. 


88.C. Or., decr. 23 nov. 1940—AAS, XXXIII (1941), 28; Bouscaren, The 
Canon Law Digest, II, 50. 


7 S.C. Or., decr. 1 mart. 1929—AAS, XXTI (1930), 152; Bouscaren, The Canon 
Law Digest, I, 16. This decree was re-enacted, slightly modified in articles 


15 and 39, for another ten years on November 23, 1940—AAS, XXXTII (1941), 
27; Bouscaren, The Canon Law Digest, II, 6. 
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gregation for the Greek Ruthenians in Canada,® she would belong 
to the rite of her mother and the indult would be necessary. In that 
event, the time spent in the novitiate prior to the receipt of the in- 
dult need not be repeated by the novice, since her admission was not 
invalid. By epikeia she may be permitted to remain in the novitiate 
pending the application for and the receipt of the indult. 

The fact that she was illegitimate would not interfere with her ad- 
mission unless the particular constitutions forbid it or unless the 
superiors should judge adversely upon the ground of this defect. If 
the constitutions forbid it, the faculties of the local Ordinary per- 
mit him to grant a dispensation, provided the case does not involve 
sacrilegious offspring and provided that the person receiving the dis- 
pensation be excluded from major offices in accordance with canon 
504.° 


NEW WING IN HOUSE OF RELIGIOUS 


The Sisters, whose chaplain I am, desire me to learn whether it will be 
necessary for them to obtain permission of the Holy See to add a laboratory 
to their academy building. Their institute has pontifical approval. The cost 
of the laboratory will be twelve thousand dollars, which they have in cash. 

SITIcULOSUS 


It is not even necessary that the permission of the local Ordinary 
be obtained for the addition of the laboratory to the academy build- 
ing. It is only when a separate building is erected that the local 
Ordinary’s permission need be obtained.1_ Even if the case involved 
a new house to be established, the written permission of the local 
Ordinary would suffice, since the community is not an exempt one 
and since this country is not subject to the Sacred Congregation for 
the Propagation of the Faith.” 


8$.C. Or., decr. 24 maii 1930—AAS, XXII (1930), 346; Bouscaren, The 
Canon Law Digest, I, 39. Cf. S.C. de Prop. Fide, decr. 6 oct. 1868, D) e): 
“Tllegitimae proles sequantur matris ritum—Fontes, n. 4859. 


9Can. 504. ...ad munus Superioris maioris inhabiles sunt qui... non 
sunt ex legitimo matrimonio nati . 

1Can. 497, §3. Ut aedificentur et aperiantur schola, hospitium vel similis 
rationis aedes separata a domo etiam exempta, necessaria est et sufficit 
specialis Ordinarii scripta licentia. 


2 Cf. can. 497, §1. Ad erigendam domum religiosam exemptam, sive forma- 
tam sive non formatam, aut monasterium monialium, aut in locis Sacrae 
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The expenditure of the money is not alienation * and the permis- 
sion of the Holy See is not needed on that score. It is not invest- 
ment, but even if it were, since the community has received pontifi- 
cal approval the permission of not even the local Ordinary is 
needed, unless the money consists of trust funds for the benefit of 
diocesan work.* 

It is assumed that the money does not consist of dowry funds of 
living Sisters since these may not be spent before the death of the 
Sisters involved.® 


HOLY MASS AT PRISON FARM 


There are a great number of Catholics at the prison farm near my parish 
church. The priest here has always ministered to them when ill, but has not 
been celebrating Mass for them on Sundays. 

I would gladly celebrate Mass at the farm, and the authorities would 
permit me to do so, if I had the permission to binate. I think that I shall 
need special permission in view of the fact that the general faculties apply 
only to bination in parish churches. 

Another problem is the place for saying Mass. May I celebrate Mass in 
the general assembly auditorium? 

PERPLICATUS 


Congregationi de Prop. Fide subiectis quamlibet religiosam domum, requiritur 
beneplacitum Sedis Apostolicae et Ordinarii loci consensus in scriptis datus; 
secus, satis est Ordinarii venia. 


3 Can. 534, §1. Firmo praescripto can. 1531, si agatur de alienandis rebus 
pretiosis aliisve bonis quorum valor superet summam triginta millium 
francorum seu libellarum, vel de contrahendis debitis et obligationibus ultra 
indicatam summam, contractus vi caret, nisi beneplacitum apostolicum ante- 
cesserit; secus, requiritur et sufficit licentia, in scriptis data, Superioris ad 
normam constitutionum cum consensu sui Capituli seu Consilii per secreta 
suffragia manifestato; sed si agatur de monialibus aut sororibus iuris dioece- 
sani, accedat necesse est consensus, in scriptis praestitus, Ordinarii loci, 
necnon Superioris regularis, si monialium monasterium eidem subiectum sit. 


4Cf. canon 533, §1. Pro pecuniae quoque collocatione servetur prae- 
scriptum can. 532, §1 [i.e., fiat ad normam constitutionum]; sed praevium 
consensum Ordinarii loci obtinere tenentur: . . . 3° Superior vel Antistita 
domus Congregationis religiosae, si qui fundi domui tributi legative sint ad 
Dei cultum beneficentiamve eo ipso loco impendendam; .. . 


5 Cf. can. 549. . . . omnino autem prohibetur eam quoquo modo ante 


religiosae obitum impendi, ne ad aedificandam quidem domum aut ad aes 
alienum exstinguendum. 
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The local Ordinary may grant permission for bination in this 
case.t - 


The local Ordinary may give permission for the celebration of 
Mass in the auditorium of the prison farm, at least until an indult 
has been obtained from the Holy See. Juridically, he delegates the 
priest to grant the permission each time it is needed.2 Of course, 
if the priest involved already possesses the privilege of the portable 
altar, he does not need a further indult. However, his successor 
might not possess this privilege and an indult would then be in 
order in any event. 


As to the obligation of the faithful of hearing Mass, authors hold 
that when they assist at Mass celebrated on a portable altar they 
assist at Mass celebrated sub dio, and according to canon 1249 one 
satisfies his obligation of hearing Mass by assisting at Mass cele- 
brated sub dio.’ 


1 Cf. can. 806, §1. Excepto die Nativitatis Domini et die Commemorationis 
omnium fidelium defunctorum, .. . non licet sacerdoti plures in die celebrare 
Missas, nisi ex apostolico indulto aut potestate facta a loci Ordinario. 

§2. Hance autem facultatem impertiri nequit Ordinarius, nisi cum, prudenti 
ipsius iudicio, propter penuriam sacerdotum die festo de praecepto notabilis 
fidelium pars Missae adstare non possit; non est autem in eius potestate 
plures quam duas Missas eidem sacerdoti permittere. Cf. III Plen. Conc. 
Balt., Acta, nn. 102-105. 


2Cf. THe Jurist, II (1942), 157. Cf. can 822, § 2. Privilegium altars 
portatilis vel iure vel indulto Sedis tantum Apostolicae conceditur. 

§3. Hoc privilegium ita intelligendum est, ut secumferat facultatem ubique 
celebrandi, honesto tamen ac decenti loco et super petram sacram, non autem 
in mari. 

§4. Loci Ordinarius aut, si agatur de domo religionis exemptae, Superior 
maior, licentiam celebrandi extra ecclesiam et oratorium super petram sacram 
et decenti loco, nunquam autem in cubiculo, concedere potest iusta tamen ac 
rationabili de causa, in aliquo extraordinario casu et per modum actus. 

Cf. II Plen. Cone. Balt., Acta, n. 362 [a quotation of decree n. 23 of the I 
Provincial Council of Baltimore]. 


3 Legi de audiendo Sacro satisfacit qui Missae adest quocumque catholico 
ritu celebretur, sub dio aut in quacumque ecclesia vel oratorio publico aut 
semi-publico et in privatis coemeteriorum aediculis de quibus in can. 1190, non 
vero in aliis oratoriis privatis, nisi hoc privilegium a Sede Apostolica conces- 
sum fuerit. Cf. Coronata, Institutiones, II, 142; Beste, Introductio in Codi- 
cem, (2. ed., Milwaukee: Bruce Publishing Co., 1944), p. 607. 


412 THE JURIST 


SUPPORT OF INFIRM PRIEST 


Father Brown, a classmate of mine, who has been forced to resign his 
parish because of the total paralysis of his left side. Father Brown has no 
means of support. He has had parishes the income from which was always 
small. He has two brothers and two sisters, all married, but they, too, are 
poor. He paid dues in the Diocesan Relief Fund until ten years ago when it 


collapsed for reasons unknown to me. 

Both under the Code and under n. 71 of the III Plenary Council of Balti- 
more, Father Brown should be given adequate support. I have been giving 
him a few dollars a week, but that is a great drain on me, if it is to be kept 
up permanently, and it is not adequate to Father’s needs. Should the diocese 


come to his aid? 
Mopicus 


The title on which a priest is ordained constitutes his means of 
support. Should another be substituted, e.g. a benefice, the original 
title is no longer needed. However, in the case of the title com- 
monly used in the United States, i.e. the title of the service of the 
diocese, it is not relinquished on the appointment to a benefice, as 
the title of benefice is relinquished when the beneficiary resigns. 
In the United States, one does not find himself relieved of the obliga- 
tion of serving his diocese when he is appointed to a parish. It fol- 
lows that when one has resigned his parish, he still retains, in the 
United States, another means of support based on the title of his 
ordination, 

This case could conceivably have been handled by the appoint- 
ment of a vicarius adiutor.1 If it had been necessary to request his 
resignation because the problem involved could not be adequately 
met by the appointment of a vicarius adiutor, the retiring pastor 


1Can. 475, §1. Si parochus ob senectutem, mentis vitium, imperitiam, 
caecitatem aliamve permanentem causam suis muniis rite obeundis impar 
evaserit, Ordinarius loci det vicarium adiutorem, . . . qui suppleat eius vicem, 
assignata eidem congrua fructuum portione, nisi aliter provisum sit. 


§ 2. Adiutori, si in omnibus suppleat parochi vicem, iura omnia et officia 
competunt parochorum propria, excepta Missae applicatione pro populo, quae 
parochum gravat; si vero suppleat ex parte dumtaxat, eius iura et obligationes 
desumantur ex litteris deputationis. 


§3. Si parochus sit sui compos, adiutor operam suam praestare debet sub 
eiusdem auctoritate secundum Ordinarii litteras. 


$4. Quod si per vicarium adiutorem bono animarum provideri nequeat, 
locus est parochi amotioni ad normam can. 2147-2161. 
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should have been given a pension in accordance with canon 2154.? 
According to a reply of the Code Commission given in 1923, this 
pension could have been imposed on the incoming incumbent of the 
resigned parish for the life term of the former.® 

Since neither plan was followed, the sustenance of the priest 
should come out of general diocesan funds, if no relief fund exists, 
since his title of ordination entitles him to diocesan support. 

The III Plenary Council of Baltimore specifically requires the 
establishment of a special relief fund, leaving the method of raising 
it to the individual members of the hierarchy, with the advice of 
their clergy.* 


DOGMATIC TEXT AS SOURCE OF IRREGULARITY 


Frank, adopted for first year theology, has come to me with a doubt as to 
whether or not he is irregular. 

In a study club meeting while he was in public high school he asserted one 
night in the presence of the priest moderator and the whole club that he 
could not see that the Primacy of St. Peter and the Supreme Pontiff was 
proved by the usual text in St. Matthew, XVI, 18. However, he assured them 
all that he accepted the Primacy on the word of the Church. 

Later, the priest took him aside and told him that he was obliged to hold 
that the aforesaid text proved the Primacy. He changed his attitude then to 
one in which he believed that the text proved it, though he himself could not 
understand the proof. 

INSUETUS 


2Can. 2154, §1. Amoto parocho Ordinarius, examinatoribus vel parochis 
consultoribus, qui partem habuerunt in amotione decernenda, in consilium 
adscitis, pro viribus consulat sive translatione ad aliam paroeciam, vel assigna- 
tione alius officii aut beneficii, si ad haec idoneus sit, sive pensione, prout 
casus ferat et adiuncta permittant. 


3 Code Commission, 20 maii 1923, IX—AAS, XVI (1924), 116; Bouscaren, 
The Canon Law Digest, I, 702; cf. can. 1429, §1. Beneficiis quibuslibet 
nequeunt Ordinarii locorum pensiones perpetuas aut temporarias imponere 
quae ad vitam pensionarii durent, sed possunt, dum beneficium conferunt, 
ex lusta causa in ipso collationis actu exprimenda, eisdem imponere pensiones 
temporarias, quae durent ad vitam beneficiarii, salva huic congrua pensione. 


§2. Beneficiis autem paroecialibus non possunt, nisi in commodum parochi 
vel vicarii eiusdem paroeciae a munere abeuntis, imponere pensiones, quae 
tamen ne excedant tertiam partem reditus paroeciae, quibusvis deductis ex- 
pensis et incertis reditibus. 


ai(@ie- Actas Natl. 
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It is true that an irregularity ex delicto results from an external 
manifestation of heresy, even though occult.t In this case, the 
manifestation was not occult, if it was a manifestation of heresy. 

It is true that to say that one cannot see how a given text proves 
the Primacy is not to deny the Primacy or to deny that the Primacy 
can be proved by other texts. It may also be granted that it is the 
pertinacious denial of a doctrine defined by the Church, or a pertina- 
cious doubt concerning it, that constitutes heresy.2 However, the 
text of St. Matthew’s Gospel, chapter XVI, verse 18, has been dog- 
matically interpreted by the Council of the Vatican * and to deny 
that interpretation or to doubt it is equivalent to denying or doubt- 
ing about a doctrine of the Church. Specifically the text has been 
interpreted as showing the promise of the Primacy. Since the 
promise of the text was made by our Lord, there is no room to doubt 
its fulfillment. It must be said, then, that to doubt the interpreta- 
tion of the text, if pertinacity is involved, is to be guilty of heresy. 

In the given case, the doubt is not pertinacious. The young man 
showed himself most tractable with regard to all that he knew per- 
tained to the deposit of faith as defined by the Church. For that 
reason one is safe in saying that he did not incur the irregularity. 
Should a local Ordinary who desired to adopt the young man remain 
doubtful about whether the irregularity was incurred, he might in- 
voke canon 15 and grant a dispensation ad cautelam.* 


SOURCE OF AUTHENTIC INTERPRETATION 


The Provincial of our community wishes to have an authentic interpre- 
tation of the meaning of the joint decree of the Sacred Congregation of 
Seminaries and Studies and the Sacred Congregation of Religious as to 
whether one who has been a scholastic in our community needs an indult from 
the Sacred Congregation of Seminaries and Studies to enter a diocesan 
seminary. Should he approach the Code Commission or the Sacred Congre- 
gation of Seminaries and Studies? 
—— ors HypopipascuLus 

1 Cf. can. 985, 1°. 


? Can. 1325, §2. Post receptum baptismum si quis, nomen retinens 
christianum, pertinaciter aliquam ex veritatibus fide divina et catholica 
credendis denegat aut de ea dubitat, haereticus [est]; .. . 


3 Cone. Vat., sess. IV, c. 2—Denziger-Bannwart-Umberg, Enchiridion (21.-23. 
ed., Friburgi Brisgoviae: Herder & Co., 1937), n. 1822. 


*Can. 15. Leges, etiam irritantes et inhabilitantes, in dubio juris non 
urgent; in dubio autem facti potest Ordinarius in eis dispensare, dummodo 
agatur de legibus in quibus Romanus Pontifex dispensare solet. 
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Since a Provincial is a major superior,! he could approach the 
Code Commission, which on December 9, 1917, decided that replies 
would be given only to questions proposed by Ordinaries or by 
major superiors of religious Orders or Congregations.” 

The Code Commission was established by the motu proprio, Cum 
turts canonicr, of Pope Benedict XV, on September 15, 1917.2 The 
motu proprio provided that the Sacred Congregations should there- 
after enact no new general decrees, unless some grave necessity of 
the universal Church should require it; in the latter event the de- 
cree was to be submitted to the Code Commission which would draw 
up a canon or canons to supplant a given canon or to be added to 
the canons of the Code. 

However, in regard to the decree here called in doubt, a declara- 
tion of the late Cardinal La Puma, Prefect of the Sacred Congrega- 
tion of Religious when the joint decree was issued, published in the 
Commentarium pro Religiosis,* stated that the joint decree is not a 
decree in the strict sense of the term and that it constitutes no im- 
pediment of admission to a religious community. The same 
declaration stated that recourse to the Holy See is required in the 
case of postulants but not of those who were students in the junior 
seminaries of religious, the so-called apostolic schools. 

If the Provincial in the case requires further clarification of the 
doubt, he should approach not the Code Commission, nor, it would 
seem, the Sacred Congregation of Seminaries and Studies, since he 
is, in the given hypothesis, approaching the matter from the view- 
point of a religious, but rather the Sacred Congregation of Religious. 


1 Can. 488, 8°. 


2 Code Commission, 9 dec. 1917—AAS, X (1918), 77; Bouscaren, The Canon 
Law Digest, I, 57. 


3It is found among the documents preceding the canons in the typical 
edition of the Code; it may also be found in AAS, IX (1918), 483; its Eng- 
lish translation may be found in Bouscaren, The Canon Law Digest, I, 55. 


4 XXIII (1942), 226; cf. Tue Jurist, VI (1946), 416. 


5 For the joint decree cf. AAS, XX XIII (1941), 371; Tue Jurist, II (1942), 
61; Bouscaren, The Canon Law Digest, II, 426. 
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CHILD AS SUBJECT OF LAW 


A very bright child of our parish was permitted to receive Holy Communion 
as Holy Viaticum when he was in danger of death at the age of five. During 
the past Easter season I argued that the child should be admonished of his 
obligation to receive Holy Communion, though he was only six years old. 
My pastor told me to let sleeping dogs lie. Was that plan correct? 

FRENUM 


Canon 12 exempts from the obligations of the canons those who 
have not reached the age of seven years, unless the law expressly 
provides otherwise. With regard to the obligations of receiving 
Holy Communion at least once a year? and of confessing once a 
year,’ the specific canons imposing them require only the use of 
reason. Do those canons expressly contain an exception to the pro- 
vision of canon 12? The Code Commission, in a private response. 
intimated that they do, holding as subject to the obligations imposed 
by them children who had been admitted to the reception of their 
first Holy Communion.* 


However, admission to the reception of Holy Communion as Holy 
Viaticum is not usually admission to first Holy Communion. This 
may justifiably be said in view of the greater preparation required 
for admission to first Holy Communion. In danger of death it suf- 
fices that the child can distinguish Holy Communion from ordinary 
bread and is able to adore It. Outside the danger of death, fuller 


1Can. 12. Legibus mere ecclesiasticis non tenentur qui baptismum non 
receperunt, nec baptizati qui sufficienti rationis usu non gaudent, nec qui, 
licet rationis usum assecuti, septimum aetatis annum nondum expleverunt, 
nisi aliud iure expresse caveatur. 


2 Can. 859, §1. Omnis utriusque sexus fidelis, postquam ad annos discre- 
tionis, idest ad rationis usum, pervenerit, debet semel in anno, saltem in 
Paschate, Eucharistiae sacramentum recipere, nisi forte de consilio proprii 
sacerdotis, ob aliquam rationabilem causam, ad tempus ab eius perceptione 
duxerit abstinendum. 


Cf. II Plen. Cone. Balt., Acta, n. 255. 
3 Can. 906. Omnis utriusque sexus fidelis, postquam ad annos discretionis, 


idest ad usum rationis, pervenerit, tenetur omnia peccata sua saltem semel 
in anno fideliter confiteri. 


Cf. II Plen. Cone. Balt., Acta, nn. 255, 442. 


4 Code Commission, 3 ian. 1918; ef. Il Monitore Ecclesiastico, 1918, p. 112; 
Bouscaren, The Canon Law Digest, I, 53. 
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knowledge is required, namely that which comprises at least ac- 
quaintance with the mysteries of faith the-knowledge of which is 
necessary as a means to salvation; moreover, a deeper appreciation 
of the reverence due the Blessed Sacrament is required.5 Therefore, 
the present case does not present the exact problem that was placed 
before the Code Commission. That problem would be involved 
only if full preparation were made and adequate instruction given 
by the attending priest. 

Since it is the confessor and the parents of the child who are 
authorized to determine when the child is adequately prepared for 
the reception of his first Holy Communion, it seems safe to say that 
until they decide that the child in this case should be admitted to 
the reception of his first Holy Communion,$ the latter is not obliged 
to receive Holy Communion at Easter. 


PRIEST AS FINANCIAL SECRETARY 


There is talk in the informal gatherings of members of the local council 
of a Catholic fraternal organization of electing me, assistant at the local parish, 
financial secretary. Would I be permitted to accept this office? 

DESIDERATUS 


According to a pre-Code decree of the Sacred Consistorial Con- 
gregation, dated November 11, 1910, and entitled Docente Apostolo,1 
permission in advance was required to be obtained from the Holy 
See by clerics who desired to hold major offices, such as that of 
President, Moderator, Secretary, Treasurer, in enterprises, even for 
pious purposes, which would impose upon them cares of administra- 
tion, obligations, and risks. Since canon 139 seems to require only 
the permission of the cleric’s Ordinary, a specific question in this 
matter was addressed to the Code Commission, which replied that 
it is the permission of the proper Ordinary that is required? Of 
course, it lies within the discretion of the Ordinary to determine 
whether the office is such which, under all the circumstances of the 


5 Cf. can. 854, §§ 2, 3. Cf. II Plen. Conc. Balt., Acta, nn. 260, 261. 
6 Cf. can. 854, § 4. 
1 AAS, II (1910), 910. 


2Code Commission, 3 iun. 1918—AAS, X (1918), 344; Bouscaren, The 
Canon Law Digest, I, 126. 
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case, a cleric should be permitted to fill. The very fact that per- 
mission must be obtained seems to indicate a preference of the law 
that clerics should ordinarily not fill these positions. 


MARRIAGE OF UNINSTRUCTED CATHOLIC 


I am confronted with the probability that I shall be called upon to assist 
at the marriage of one of my parishioners with a man who comes from a 
family that is lax in the practice of its religious duties. The man in 
question has never received any of the Sacraments, though he was baptized 
a Catholic and both his parents are Catholics. The latter have never apos- 
tatized; they are just careless. I have approached this young man and 
asked him to take instructions, preparatory to the reception of the Sacraments. 
He received me graciously but put me off. I fear that when the parties are 
ready for marriage they will not want to await the completion of a course of 
instructions for the young man. May I assist at their marriage without in- 
structing him? 

EXSUDANS 


If the young man in question is personally responsible for his 
lack of education and training in the Catholic religion, his neglect 
of his religious duties, known publicly, brings him within the scope 
of canon 1066 as a public sinner. In that case the priest cannot 
assist at his marriage unless he goes to confession, unless a grave 
reason justifies the priest in doing so, and in that case he is obliged 
to consult the Ordinary, if this is possible.t If the young man is 
not personally responsible for his condition, he is not a public sin- 
ner in the sense of canon 1066. However, in the sense of canon 1020, 
§ 2, he stands in need of instruction in Christian Doctrine? More- 
over, the priest is obliged to exhort him to prepare for and receive 


1Can, 1066. Si publicus peccator aut censura notorie innodatus prius ad 
sacramentalem confessionem accedere aut cum Ecclesia reconciliari recusa- 
verit, parochus eius matrimonio ne assistat, nisi gravis urgeat causa, de qua, 
si fieri possit, consulat Ordinarium. 


2Can. 1020, §2. Tum sponsum tum sponsam etiam seorsum et caute 
interroget [parochus] num aliquo detineantur impedimento, an consensum 
libere, praesertim mulier, praestent, et an in doctrina christiana sufficienter 
instructi sint, nisi ob personarum qualitatem haec ultima interrogatio inutilis 
appareat, 


CASES AND STUDIES 419 


the Sacraments of Penance and the Holy Eucharist before mar- 
riage? ¥ 

Therefore, if the responsibility of the young man for his condition 
be a matter of common knowledge, the priest must insist on the in- 
structions and the approach to the Sacraments. If a grave reason 
suggests that he act otherwise, he must consult the local Ordinary 
if the opportunity permits. Causes which are sufficient to justify 
the granting of a dispensation from the impediments of mixed re- 
ligion or of disparity of cult suffice also for the cessation of the pro- 
hibition of canon 1066.4 But as this prohibition does not constitute 
a canonical impediment,® other causes also suffice.® 

If the young man is not responsible for his condition, his refusal 
to postpone the marriage until after the course of instructions does 
not make him a public sinner. The Code Commission indicated 
that, in such a case, the priest should seriously attempt to give the 
instructions in accordance with canon 1020, § 2, but that if his ef- 
forts were unavailing, he should not refuse to assist at the mar- 
riage.* 


MARRIAGE OF PARENTHOOD PLANNER 


I know that I am soon to be confronted with the necessity of making 
arrangements for the marriage of a nurse who has publicly stated time and 
again that she has no sympathy with the Church’s position on birth control. 
Will I be permitted to assist at the marriage? 

PROSPICIENS 


3Can. 1033. Ne omittat parochus, secundum diversam personarum con- 
ditionem, sponsos docere sanctitatem sacramenti matrimonii, mutuas coniu- 
gum obligationes et obligationes parentum erga prolem; eosdemque vehemen- 
ter adhortetur ut ante matrimonii celebrationem sua peccata diligenter 
confiteantur, et sanctissimam Eucharistiam pie recipiant. 


4 Vermeersch-Creusen, Epitome, II (1934), n. 335. 
5Cf. Heneghan, The Marriages of Unworthy Catholics, The Catholic 


University of America Canon Law Studies, n. 188 (Washington, D.C.: The 
Catholic University of America Press, 1944), pp. 130-136. 


6 Cf. Schenk, The Matrimonial Impediments of Mixed Religion and Dis- 
parity of Cult, The Catholic University of America Canon Law Studies, n. 51 
(Washington, D.C.: The Catholic University of America, 1929), p. 206, note 75. 


7 Code Commission, 3 iun. 1918, IV, 3—AAS, X (1918), 345; Bouscaren, 
The Canon Law Digest, I, 496. This interpretation appears also in the 
Instruction of the Sacred Congregation of the Sacraments, issued June 29, 
1941—AAS, XX XTII (1941), 297. 
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Since these statements have been made publicly, the nurse is a 
public sinner in the sense of canon 1066 and the priest may not as- 
sist at the marriage in the absence of a grave cause, and even then 
he is required to consult the Ordinary, if this is possible. Of course, 
if the nurse goes to confession before the marriage, the prohibition 
ceases. 

It may be that a priest would know that one or both of the parties 
intended to practise birth control, even though this intention re- 
mained private, i.e. not commonly known. In this case, he cannot 
refuse to assist at the marriage. Indeed, it is extremely doubtful 
whether, should a dispensation be needed, a promise not to practise 
birth control can be exacted by the local Ordinary as an essential 
condition for the validity of a dispensation, or for the granting of 
permission to marry, should the case involve a public sinner.* 

The priest should, of course, strive to convince the guilty party 
to retract the sinful intention, especially since she should be in the 
state of grace for the reception of the Sacrament of Matrimony. 
As a last resort he may mention the “ rhythm theory”. Regardless 
of the divided opinions held on the objective morality of such 
periodic continence, it may be permitted as the less of two evils.? 
It should be noted that even the intention to practise the “ rhythm 
theory ” may make a marriage invalid, i.e., if the party intends to 
restrict the use of the marital right to the stipulated times and in 
the strict sense of the terms. On the other hand, even the intention 
to practise birth control does not invalidate the marriage if the 
party intended to grant the marital right to the other without re- 
striction, but at the same time contemplated the abuse of that right, 
even the perpetual abuse of it. Should a doubt arise as to whether 
the party intended to exclude the right itself or only to abuse the 
exercise of that right, the presumption of law favors the marriage.® 


1Cf. Boyle, The Juridic Effects of Moral Certitude on Prenuptial Guaran- 
tees, The Catholic University of America Canon Law Studies, n. 150 (Wash- 
ington, D.C.: The Catholic University of America Press, 1942), pp. 141, 142. 


2 Cf. Griese, The Morality of Periodic Continence (Washington, D.C.: The 
Catholic University of America Press, 1942), pp. 75-79, 94, 98-105, 111, 112. 


3 Cf. cann. 1014, 1869, §§1, 4. Cf. Doheny, Canonical Procedure in 
Matrimonial Cases, I (Milwaukee: The Bruce Publishing Company, 1938), 
pp. 573, 574, 577-580, 618-630. 
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SALE ABOVE APPRAISAL ESTIMATE 


I am worried about selling the ground on which the old church was built 
because the price which I described in asking for the permission was the 
estimated value made by a real estate expert, $10,000.00. As a matter of fact, 
I am being paid $13,000.00 for it. Time presses now and I should not wish 
to be obliged to await another meeting of the consultors, lest I lose my 
customer. Is the permission already granted sufficient? 

AcutTuUS 


It is assumed that the permission was granted by the local Ordi- 
nary after he had obtained the consent of the diocesan consultors 
and of the diocesan council of administration. The quinquennial 
faculties permit the local Ordinary to grant permission for the alien- 
ation of church property up to $10,000.00 in value. It is the price 
estimated on the appraisal by real estate experts that determines 
whether or not the permission of the Holy See is needed. The Code 
Commission so replied through its Eminent President on November 
23, 1920.1 Therefore no further permission is needed in the present 
case as stated. It is noted that this solution prescinds from the 
question whether the quinquennial faculties authorize the local 
Ordinary to grant permission for alienation up to $16,931.90, the 
gold value of $10,000.00 since the devaluation of the dollar in 1934. 


SERVICE OF INVITATION TO RESIGN 


There is a pastor of irremovable tenure in our diocese on whom it is 
desirable to serve a request for his resignation. His extreme rigor and lack of 
tact have seriously interfered with his value in that particular parish. Several 
letters sent to him by registered mail with a request for his signature acknowl- 
edging receipt have been returned. A messenger sent from the chancery 
waited for him four hours on the morning of one day without result. One 
Saturday afternoon, the messenger met him as he was going to the church to 
hear confessions. When the pastor recognized the Chancery messenger, he 
hurried into the confessional and would not listen to what the messenger had 
to say. Should the invitation be printed in our diocesan paper? 

OsstRucTUS 


This question was asked of the Code Commission in 1920.1 The 


1Cf. AAS, XII (1920), 577; Bouscaren, The Canon Law Digest, I, 729. 


1 Code Commission, 24 nov. 1920—AAS, XII (1920), 577; Bouscaren, The 
Canon Law Digest, I, 837. 
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reply was that the case is provided for in canon 2143, §3.2 Canon 
2143 provides that this invitation may be made before the chancellor 
or other officer of the diocesan curia, before two witnesses, or by 
registered mail with a request for the signature of the recipient 
acknowledging its receipt. In §3 it provides that one who puts 
obstacles in the way of his receiving the invitation is to be consid- 
ered as having received it.” 

In this case, the conduct of the pastor in evading the receipt of 
the invitation does not prevent the initiation of further procedure 
looking to his removal. 


a SOURCE OF LOAN PERMISSION 


I hesitate to act on the permission sent me by the Very Reverend Vicar 
General permitting me to borrow a thousand dollars on a note. There was 
no note, “de speciali mandato”, on the permission. Moreover, it came to me 
in return mail after my request. I am sure there was no meeting of the 
diocesan consultors in the interval. 


ANCORA 


Canon 1538 requires the observance of the formalities of canon 
1532 when the question of giving a note is involved.t Therefore 
when the note involves the amount of one thousand dollars, it is the 
local Ordinary that grants the permission, after he has obtained the 
consent of the diocesan consultors and the diocesan board of ad- 
ministration. Of course, any person interested must also be given 
a hearing. 

In this case, it is likely that the local Ordinary anticipated the re- 
quest of the pastor and obtained the necessary authorization at the 


2Can. 2143, §1. Quoties monitiones praescribuntur, hae fieri debent vel 
oretenus coram cancellario aliove officiali Curiae aut duobus testibus, vel per 
epistolam ad normam can. 1719. 


§3. Qui impedit quominus monitio ad se perveniat, habeatur pro monito. 


Can. 1719. Si ob distantiam vel aliam causam difficulter per cursorem tradi 
possit reo convento scheda citatoria, poterit iussu iudicis transmitti per 
tabellarios publicos, dummodo commendata et cum syngrapha receptionis, 
vel alio modo qui secundum locorum leges et conditiones tutissimus sit. 


1Can. 1538, §1. Si ecclesiae bona, legitima interveniente causa, oppig- 
noranda vel hypothecae nomine obliganda sint, vel agatur de aere alieno 
contrahendo, legitimus Superior, qui ad normam can. 1532 licentiam dare 
debet, exigat ut antea omnes, quorum interest, audiantur, et curet ut, cum 
primum fieri poterit, aes alienum solvatur. 
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previous meeting of the diocesan consultors and of the board of ad- 
ministration. 

In any event, canon 1532 gives no warrant for the assumption that 
the Vicar General needs a special mandate to act in this matter, nor 
do the quinquennial faculties. 


EMERGENCY VOWS OF NOVICE 


My sister has spent two years in the novitiate of a community of diocesan 
approval. The second year of the novitiate is required only for licit admission 
to vows. My sister was professed six months ago in danger of death from 
tuberculosis. She has recovered, but the Superioress and her council have de- 
cided to dismiss her at the end of the novitiate because of her ill health. 
I believe that her profession precludes such action. Am I correct in this 
belief? 

PROPUGNATOR 


A reply and decree of the Sacred Congregation of Religious was 
issued in 1922 on the occasion of a question directed to it as to 
whether the decree published by the Sacred Congregation on Sep- 
tember 10, 1912, was still in effect. The reply of 1922 stated that 
the previously issued decree was still in effect, while at the same 
time, it published 4 revised statement of the decree1 The faculty 
of receiving the profession of novices in danger of death is said in 
the reply to belong to the superior of the monastery or house of 
novitiate, as well as to the respective major superiors and to persons 
delegated by them. However, no juridical effects follow from the 
anticipated profession and the novice so professed, if he recovers, is 
in exactly the same position as if he had made no profession. The 
sole purpose of the anticipated profession is to permit the novice to 
share in all the indulgences, suffrages, and graces of the professed 
religious and to receive a plenary indulgence.” 

In the present case, therefore, the anticipated profession did not 
deprive the superiors of their right to dismiss the novice for ill 
health, as temporary profession following the integral completion 
of the novitiate would have done.* 


1 AAS, XV (1923), 156; Bouscaren, The Canon Law Digest, I, 308. 

2 Can. 567, § 1, is rather liberal in the extension of spiritual grace to novices. 
It reads: Novitii privilegiis omnibus ac spiritualibus gratiis religioni con- 
cessis gaudent; et si morte praeveniantur, ad eadem suffragia ius habent, 
quae pro professis praescripta sunt. 


8 Cf. can. 647, §2, 2°. 
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LOSS OF PARISH BY NOVICE 


I took ill while I was a novice after surrendering my parish for the purpose 
of entering religion. The illness was due to high blood pressure which the 
physicians allege I have had for several years, though I did not know it when 
I applied for admission into the community. The community naturally 
refused to admit me to vows, and I am seeking restoration to my parish. 

The community feels that I should defray my hospital expenses. But I 
haven’t a cent. If I could be allowed to take the salary due me while I was 
in the novitiate, I could pay about two-thirds of the amount I owe. 

DESTITUTUS 


“The spirit of the Code seems definitely aligned against the sur- 
render on the part of a cleric in sacred orders of his title to support 
until he has acquired another title In fact canon 1484 tells 
Ordinaries not to accept the resignation of a benefice on the part 
of a cleric in major orders unless it is clear that the means of sup- 
port are available to him from another quarter. It refers to canon 
584, which it desires to remain intact. Canon 584 states that a 
parochial benefice becomes vacant a year after profession. Secu- 
rity for a year after profession is given the incumbent, though canon 
188, 1° provides that with regard to offices, the vacancy occurs with 
religious profession. In neither case, however, does the vacancy 
occur during the novitiate. 

However, in this case, the cleric resigned his benefice before enter- 
ing religion. It is supposed that the resignation was valid, i.e., that 
it was made either in writing or in the presence of two witnesses,? 
and that it was not affected by fraud, duress, or substantial error.® 
If the cleric thought he was obliged to resign his benefice, an error 
of law would be involved, but he would be under the necessity of 
proving his error, since ignorance of the law is not presumed.4 


1Cf. can. 979, §2. Hic titulus debet esse et vere securus pro tota ordinati 
vita et vere sufficiens ad congruam eiusdem sustentationem, secundum normas 


ab Ordinariis pro diversis locorum et temporum necessitatibus et adiunctis 
dandas. 


Can. 980, $1. Ordinatus in sacris, si titulum amittat, alium sibi provideat, 
nisi, iudicio Episcopi, eius congruae sustentationi aliter cautum sit. 


2 Cf. can. 186. 
3 Cf. can. 185. 
4 Cf. can, 16, § 2. 
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In any event, the resignation of his benefice did not cause the 
cleric to lose his diocese, as this effect occurs only after perpetual 
religious profession.» Moreover, if he was ordained on the title of 
service of the diocese, that title was not lost when he obtained a 
benefice, since the conferring of the benefice was accessory to the 
obligation of the diocese to support him. Therefore, it revived upon 
his resignation of his benefice. Until he should have lost his diocese 
by perpetual profession, that title of support was not extinguished. 
Therefore, he is entitled to support from his diocese; indeed, equity 
seems to require that he be given a benefice similar to the one he re- 
signed, even the very one resigned, if a successor has not been ap- 
pointed. 

From what has been said, it seems established that the obligation 
of the religious institute of defraying the hospital expenses of the 
cleric is at most one of charity, surely secondary to that of the dio- 
cese, the obligation of which arises from justice. 


SUPPLEMENTARY CONFESSOR’S AUTHORITY 


May a priest who is special confessor for two communities of Sisters hear 
the confessions of the Sisters of one of these communities while the ordinary 
confessor is absent for a two weeks’ rest? 

CarITATIVUS 


The recognition of the importance of the appointment of an ordi- 
nary confessor for communities of religious is not of recent origin in 
this country. It is much older than the Code, dating to the II 
Plenary Council of Baltimore (1866) ,1 which also made provision 
for a special confessor. 

A special confessor is one appointed for one Sister. Confessors 


5 Cf. can. 585. 


1 Acta, n. 417. The Council adopted the very words of the Council of 
Ravenna (1855), part iv, chap. 7, n. 13. Cf. also III Plen. Cone. Balt., Acta, 
nn. 96, 97. 


2Can. 520, §2. Si qua religiosa, ad animi sui quietem, et ad maiorem in 
via Dei progressum, aliquem specialem confessarium vel moderatorem spiritu- 
alem postulet, eum facile Ordinarius concedat; .. . 
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appointed to relieve the ordinary confessor are called supplementary 
confessors, and it is to these that the present case apparently refers.? 

It seems to be the intent of canon 521, § 2, that at least two sup- 
plementary confessors be named for each house of women religious. 
It seems contrary to the intent of the canon that a group of supple- 
mentary confessors be named for all the religious houses of a diocese. 

On the other hand, though the canon involved indicates that these 
supplementary confessors are to be appointed so that the religious 
will not be obliged to approach the local Ordinary when they wish, 
in particular cases, to confess to someone who is not their ordinary 
confessor, nevertheless it seems not beyond the intent of the conces- 
sion that the need of the whole house, i.e. of all the Sisters in it, 
would justify the invitation of a supplementary confessor. 

In the present case, the confessor would need to supply for the 
ordinary confessor on two occasions, but that fact does not seem to 
prevent hig intervention. Each occasion is a particular case, even 
though it is consecutive with the other. 


JEROME D. HANNAN 
Tue CatHo.tic UNIVERSITY of AMERICA 


8 Can. 521, §2. Ordinarii locorum, in quibus religiosarum communitates 
exsistunt, aliquot sacerdotes pro singulis domibus designent, ad quos pro 
sacramento poenitentiae in casibus particularibus recurrere eae facile possint, 
quin necessarium sit ipsum Ordinarium toties quoties adire. 


On August 28 President Truman and Pope Pius XII exchanged pledges to 
work together for an enduring world peace. The pledges were contained in 
two letters exchanged simultaneously by the Vatican and the office of Myron 
Taylor, personal representative of President Truman to the Pope. The Presi- 
dent’s letter, dated August 6, was handed to the Pope by Myron Taylor at an 
audience on August 26, and the Pontiff replied the same day. The Pope said 
in part: “We hasten to express our satisfaction and thanks for this latest 
testimony to the desire and the determination of a great and free people to 
dedicate themselves to the noble task of that peace for which all peoples of 
the earth are longing.” 


Becrees and Berisions 


CANONICAL 
THE ESTABLISHMENT OF THE SPANISH ROTA 


By a motu proprio of April 7, 1947, our Holy Father established 
the Rota of the Apostolic Nunciature of Spain as a merely ecclesi- 
astical tribunal for the hearing of ecclesiastical cases in accordance 
with the norms of canon law, issuing at the same time a body of 
norms, consisting of fifty-nine articles, governing its activities. 

The Rota of the Apostolic Nunciature is the successor of the Rota 
first established as a systematized tribunal by the motu proprio of 
Clement XIV, Administrandae iustitiae, of March 26, 1771. More 
than two centuries earlier,1 however, the foundation for this estab- 
lishment was laid by Clement VII who, at the instance of the Em- 
peror, Charles V, gave extensive judicial powers in non-criminal 
cases to Girolamo Selede, his legate a latere in Toledo. Similar 
powers granted to the Apostolic Nuncio, Giovanni Ricci, on April 1, 
1555, were suspended in the following year by the regalistic attempt 
of Philip II to substitute for the Apostolic Nuncio in the hearing of 
cases proper to his Tribunal, an Auditor-Assessor appointed by the 
King. The latter desisted from this attempt when a letter of protest 
was sent to the Apostolic Nuncio by the Cardinal Secretary of State, 
Charles Borromeo, in the name of Pope Pius IV. The Tribunal be- 
gan functioning once more in 1560 under the Nuncio, Ottaviano Re- 
verta, and continued its activity, with more or less success, during 
the subsequent century. 

In 1640, the civil powers tricked the Apostolic Nuncio, Cesare 
Facchinetti, into signing a series of articles restricting the authority 
of the Tribunal, which came to be known thereafter as the “ Concord 
of Facchinetti ”, though their official title was ‘‘ Ordinances of the 
Nunciature’’. Since the “ Ordinances” were subscribed without 
proper authorization, the Holy See declared them null and void in 
a Brief, Decet Nos, of April 6, 1641. 


1 For the historical facts presented herewith, credit is given to L’Osservatore 
Romano of May 14, 1947. 
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Prior to the motu proprio of Clement XIV in 1771, the Spanish 
Rota was the concern of many Spanish Kings and of the Popes, es- 
pecially in the early eighteenth century when the Bourbon Kings, 
Philip V, Ferdinand II, and Charles III aimed at restricting its 
competence. After the systematic organization effected by Clement 
XIV, it was recognized by the Spanish Government in a decree of 
Charles III dated October 26, 1773. It had a checkered career from 
that period until 1933 when it was suppressed. Its operation was 
suspended five times through the interruption of diplomatic relations 
between Spain and the Holy See. Moreover, the civil power wished 
to use it as a means of preventing appeals to Rome, efforts which 
were the subject of protests made in 1803 by Cardinal Consalvi and 
in 1884 by the Apostolic Nuncio, Mariano Rampolla. 

When the Spanish Monarchy was overthrown in 1931, the incom- 
ing Government repudiated the Concordat with the Holy See and 
deprived of civil effect marriages contracted in accordance with 
canon law. In view of this situation, Pius XI suppressed the Span- 
ish Rota on June 21, 1932, the decision to be effective August 1, 1933. 

Now that the difficulties of that period have been removed and 
the sacramental character of marriage recognized by civil authority, 
as our Holy Father states in the motu proprio of April 7, 1947, a new 
Rota of the Spanish Apostolic Nunciature has been authoritatively 
established. ‘ 


PROCEDURAL NoRMS OF THE SPANISH Rota! 
CuHaprTer [ 
THE ESTABLISHMENT OF THE TRIBUNAL 


Art. 1. The Rota of Apostolic Nunciature at Madrid is a col- 
legiate tribunal, enjoying ordinary jurisdiction, especially for ap- 
peals from ecclesiastical sentences rendered in Spain. 

Art. 2. The Rota is composed of seven Auditors, at the head of 
which is the Dean, primus inter pares. The age of their retirement 
1s seventy-two, after which they become emeriti. 


1As established in the motu proprio of Pius XII, 7 a 
be pr. 1947—AAS 
XXXVIHI (1947), 155-163. The translation aims at giving only the substelthll 
meaning of the norms. 
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Art. 3. The Auditors must be priests, Spaniards, born of legiti- 
mate wedlock, of mature age, possessing a doctor’s degree at least 
in canon law, eminent for their character, prudence, and learning in 
the law. 

Art. 4. Following the Dean the order of seniority governing the 
seating of the Auditors is based on the date of their appointment; 
if these dates should coincide, on the date of their ordination to the 
priesthood, unless one was ordained by the Roman Pontiff; and if 
the dates of ordination should coincide, on their age (can. 106, 3°). 

Art. 5. Succession to the deanship follows the order stated above. 

Art. 6. 1°. The Roman Pontiff appoints the Auditors from a 
list of candidates chosen at a meeting of the Metropolitans, after 
hearing from their suffragans. 

2°. The presiding officer of the aforesaid meeting shall send this 
list both to the Apostolic Nuncio and to the Head of the Govern- 
ment, that the latter may express any reasons he thinks to be dis- 
qualifying in regard to the candidates. On receipt of word from the 
Government, or at the expiration of thirty days, the Apostolic 
Nuncio will send the list to the Holy See. 

3°. The appointment made by the Holy See will be communi- 
cated to the Head of the Government, and the latter will issue a 
decree as of the day of appointment acknowledging the Auditor as 
an official of the State and according him proper civil rights. 

4°. The appointment will be promulgated at the same time by 
the Holy See and the Spanish Government. 

Art. 7. The Auditors are Domestic Prelates of His Holiness with 
all the rights and privileges proper to their rank. 

Art. 8. In aid of the Apostolic Nuncio there shall be an Auditor- 
Assessor and an Abbreviator. These shall be Spaniards. They 
shall be appointed by the Holy See and shall enjoy the same rights 
and duties that they have theretofore possessed. 

Art 9. There shall also be in the Rota a Promoter of Justice 
representing the public and a Defender of the Bond of marriage and 
of sacred ordination; they may be assisted by Substitutes who will 
act under their direction. 

Art. 10. The Promoter of Justice and the Defender of the Bond, 
as well as their Substitutes, shall be priests, Spaniards, possessing a 
doctor’s degree at least in canon law, of mature age, eminent for 
their character, prudence, and learning in the law. 
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Art. 11. The Promoter of Justice and the Defender of the Bond, 
as well as their Substitutes, are appointed by the Roman Pontiff 
from a list of candidates submitted through the Apostolic Nuncio 
by a meeting of the Metropolitans, after hearing from their suf- 
fragans. 

Art. 12. There shall also be notaries or chancellors for the re- 
cording and the preservation of the judicial acts, as well as copyists ; 
these shall also be priests, Spaniards, possessing at least the licen- 
tiate degree in canon law; to them is entrusted by the Dean the care 
of the archives and of the library, as well as the duties of registrar 
(arcarit) and treasurer (ratiocinatoris) . 

Art. 13. The notaries, chancellors and copyists are appointed by 
the Apostolic Nuncio from a list of candidates proposed by the 
Tribunal. 

Art. 14. It is fitting that all the officers of the Tribunal shall 
have been admitted to the bar of the Roman Rota, in order that 
they may act in accordance with its mode of procedure. 

Art 15. Two laymen, Spaniards, of mature age and good char- 
acter, shall be given the offices of subpoena server and bailiff, and 
to them shall be entrusted the care of the bench and the court room. 


Cuapter II 


THE OFFICE OF THE AUDITORS, THE OFFICIALS, AND THE MINISTERS: 
OF THE TRIBUNAL 


Art 16. The Rota is placed under the authority of the Apostolic 
Nuncio; and, in the absence of contrary provision, the latter exer- 
cises in regard to it the same authority which a bishop exercises over 
his diocesan tribunal. 

Art. 17. The Auditors, the Promoter of Justice and the Defender 
of the Bond, as well as the subordinate ministers, enjoy, in the ab- 
sence of contrary provisions, the rights and the duties of ecclesi- 
astical tribunals. 

Art. 18. Every one of the Auditors, before assuming office, shall 
take the oath of office, including that of secrecy, in the presence of 
the Apostolic Nuncio and the Tribunal; this shall be recorded by 
the notary. The same oath shall be taken in the presence of the 
Tribunal by the Promoter of Justice, the Defender of the Bond, as. 
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well as their Substitutes, the notaries and the copyists; in the pres- 
ence of the Dean, by the lay ministers; thése acts shall also be re- 
corded by the notary. 

Art. 19. Under the authority of the Apostolic Nuncio, the Dean 
governs the Tribunal and sees to it that all its officials and ministers 
comply diligently with the duties of their posts. 

Art. 20. In the absence of the Dean, his place is taken by that 
senior Auditor next in line who is able to act. 

Art. 21. The Rota takes up cases by turns, each turn composed 
of three Auditors, irrespective of the number of judges composing 
the tribunal from which appeal was taken. 

Art. 22. The Dean designates the respective turn of Auditors 
for given cases acording to the date on which they were received by 
the Tribunal; he also designates the senior of the turn as the Ponens 
(the judge promoting the relations of the judges among themselves 
and responsible for writing the opinion). 

Art. 23. The second Auditor in seniority of any turn becomes 
the head of the immediately following turn; when the last two Audi- 
tors in seniority take their place in a given turn, the Dean is joined 
with them; and when the last of the Auditors of seniority is placed 
in a given turn, the'Dean and the second in seniority is Joined with 
him. 

Art. 24. In the case of an appeal from a sentence of the Rota it- 
self, the appeal is heard by the turn that immediately precedes that 
turn from which the appeal is taken. 

Art. 25. When an Auditor is prevented from acting in his turn, 
the Dean shall request the Apostolic Nuncio to appoint another in 
his place. 

Art. 26. If the Ponens has a reasonable cause for declining, the 
Dean may issue a decree appointing one of the other Auditors of 
the respective turn in his place, giving notice to all concerned. 

Art. 27. It is the part of the Apostolic Nuncio to determine when 
in non-criminal cases, the intervention of the Promoter of Justice is 
required, unless the latter has taken part in the case in the former 
hearing or his intervention is clearly demanded by the nature of the 
case, as in cases involving marriage impediments, the separation of 
husband and wife, the existence of pious foundations, the assertion 
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of the rights of the Church in a case involving an alleged right of 
patronage, or the defense of procedural law. 

Art. 28. If a charge of prejudice is laid against one or other of 
the Auditors, or against the Promoter of Justice or the Defender of 
the Bond, the Rota itself renders a decision in the matter through a 
turn appointed by the Apostolic Nuncio; if against the greater num- 
ber of the Auditors, the decision is reserved to the Holy See. 

Art. 29. If one or the other of the Auditors, or the Promoter of 
Justice or the Defender of the Bond, is obliged to refrain from act- 
ing in accordance with canon 1613, §§ 1,2, or if any of them has been 
declared prejudiced, the Apostolic Nuncio will substitute others in 
their place; if the greater number of the Auditors are thus prevented 
from acting, the hearing of the case devolves upon the Holy See. 

Art. 30. All the officials and the ministers of the Tribunal shall, 
when needed, take the place of their absent colleagues and other- 
wise assist them in accordance with the equitable provisions of the 
Dean. 

Art. 31. The Apostolic Nuncio arranges the judicial calendar 
determining the periods during which the Tribunal sits. 

Art. 32. All who constitute the Rota and all its officials and 
ministers are given a stipend for their support. Without prejudice 
to article 2, they lose office according to the norms previously exist- 
ing in Spain; but they may be removed from office for a grave reason 
and by competent ecclesiastical authority. 

Art. 33. The Auditors, the Promoter of Justice, the Defender of 
the Bond, as well as their Substitutes and indeed all the ministers 
of the Tribunal, are forbidden to exercise the duties of an advocate 
or an attorney before any Tribunal, even by proxy, or to intervene 
in any manner in ecclesiastical cases foreign to their respective 
province. 

Art. 34. The Auditors will be held responsible to the litigants 
for any damage they may cause through violation of secrecy or 
other malfeasance; they may be punished by the Apostolic Nuncio 
or they can be remitted to the Holy See for punishment in accord- 
ance with canon 1625, §$ 1,2. Similarly responsible are the other 
officials and ministers of the Tribunal and they may be punished 
by the Tribunal in accordance with canon 1625, § 3. 
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CuHaAprTer III 
COMPETENCE 


Art. 35. Because of the Primacy of the Roman Pontiff any one 
of the faithful may introduce or appeal his case to the Holy See at 
any stage of the litigation; except in the case of appeal, recourse to 
the Holy See does not suspend the jurisdiction of the court which 
has already begun hearing the case (canon 1569, §§ 1, 2). 

Art. 36. The Rota of the Apostolic Nunciature does not enjoy 
competence over cases reserved to the Roman Pontiff or the tribu- 
nals of the Holy See or over cases of major gravity (causae maiores) 
(canons 1557, §§ 1-3, 1600). 

Art. 37. Appeal to the Rota does not lie in the case of the de- 
crees of local Ordinaries but recourse from them is reserved to the 
Sacred Congregations (canon 1601). 

Art. 38. 1. The competence of the Rota of the Apostolic Nun- 
ciature is as follows: 

a) It takes appeals from cases introduced and decided in the 
Spanish metropolitan tribunals or in those immediately subject to 
the Holy See, and the tribunal of appeal designated by the latter no 
longer enjoys competence in this respect (canon 1594, § 2); 

b) It takes appeals from appeal courts, 1.e. from the metropolitan 
courts sitting in appeal cases and from itself, in the latter case, as 
often as appeal is justified. 

2. The competence of the Tribunal extends also to the first hear- 
ing of cases referred to it by the Apostolic Nuncio at the request, 
founded on serious reasons, of any competent bishop in Spain. 

3. For similar grave reasons, at the request of the parties litigant 
and with the consent of the respective Metropolitan, the Apostolic 
Nuncio may use his discretion to assign immediately to the Tribunal 
of the Apostolic Nunciature appeals involving the invalidity of mar- 
riage from decisions rendered in any diocesan tribunal in Spain (i.e. 
thus by-passing the ordinary appeal to the immediately higher 
metropolitan tribunal). 

Art. 39. If the parties litigant agree, they are always at liberty 
to take their appeal from the decision of diocesan tribunals directly 
to the Sacred Roman Rota (can. 1599, §1, 1°). 
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Art. 40. The allegation of the invalidity of a sentence (querela 
nullitatis) is made in accordance with canons 1893; and the demand 
for the restoration of original status (restitutio in integrum) , in ac- 
cordance with canon 1906. 


Art. 41. In the event that the case has been so often before the 
Tribunal that there are not available a sufficient number of Auditors 
to form a turn, the hearing of the case devolves upon the Holy See. 


CHAPTER IV 
ATTORNEYS AND ADVOCATES 


Art. 42. The duties of an attorney and an advocate may be exer- 
cised before the Rota of the Apostolic Nunciature by: 

1°. Consistorial advocates, attorneys (procuratores) of the 
Sacred Apostolic Palaces, and advocates of the Sacred Roman Rota, 
if they are Spanish; 

2°. all others admitted by the Apostolic Nuncio. 


Art. 43. 1. Advocates and attorneys of the Rota must be 
Catholics, eminent for their character and religious life. Only 
when necessary and in an exceptional case may non-Catholies be 
admitted, in accordance with canon 1657, § 1. 


2. Spanish citizenship is required in those enrolled on the roster 
of advocates and attorneys. In the discretion of the Apostolic 
Nuncio, he may make an exception to this rule. 

3. All advocates and attorneys must possess a doctor’s degree in 
at least canon law, and must have passed successfully both a period 
of training before the Sacred Roman Rota or the Rota of the Apos- 
tolic Nunciature and a proper examination of their fitness for their 


posts. Moreover, they are required to take an oath to fulfill faith- 
fully the duties involved. 


Art. 44. The Apostolic Nuncio shall make public the roster of 
attorneys and advocates of the Rota. 


Art. 45. An attorney must reside in Madrid, unless the Apostolic 
Nuncio permits him to reside elsewhere because of exceptional cir- 
cumstances. 


Art. 46. Attorneys and advocates of the Rota of the Apostolic 
Nunciature are obliged to render their services without charge to 
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those who cannot offer them a stipend; they are furthermore obliged 
to obey all canonical rules, both the general rules and those made 
for their particular Tribunal. 

Art. 47, Attorneys and advocates who have failed in their duty 
may be censured and fined by the Rota, and, with the approval of 
the Apostolic Nuncio, be suspended or entirely disbarred. 

Art. 48. Attorneys and advocates are entitled only to such sti- 
pends as have been approved by the Apostolic Nuncio. 


CHAPTER V 
PROCEDURE 


Art. 49. In the Rota of the Apostolic Nunciature only that pro- 
cedure is permissible which is provided for by canon law, in the 
Code, in other ecclesiastical sources already issued or to be issued 
in the future, and especially in relation to matrimonial cases, in the 
Instruction of the Sacred Congregation of the Sacraments of August 
15, 1936, which was confirmed by the motu proprio of Pius XI, Qua 
cura, December 8, 1938. 

Art. 50. The petition for the introduction of a case before the 
Rota, or an appeal to it, is sent first to the Apostolic Nuncio, who 
will refer it to the Rota. 

Art. 51. When summons is to be made by publication, the Apos- 
tolic Nuncio determines the periodical in which the decree of sum- 
mons is to be published in addition to its posting at the door of the 
court. 

Art. 52. Either the Ponens may arrange the preliminaries of the 
case himself, in the event that such action is needed, or he may dele- 
gate this task to another Auditor of the turn, except in criminal 
cases in which the preliminaries are cared for by an Auditor ap- 
pointed by the Dean, who does not belong to the turn hearing the 
case. 

Art. 53. Recourse from the decrees of the Auditor arranging the 
preliminaries may be taken to the full bank constituting the turn. 

Art. 54. When there is question of the right of the Promoter of 
Justice to attack the validity of a marriage as provided in articles 
38 and 39 of the Instruction of the Sacred Congregation of the 


> 
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Sacraments of August 15, 1936, the bishop who renders the decision 
is the bishop of the domicile of the spouses. 

Art. 55. The approval or the appointment of a guardian in ac- 
cordance with article 78 of the aforesaid Instruction pertains also 
to the Ordinary of the spouse. 

Art. 56. The written conclusions of the judges contemplated in 
canon 1871, § 2, and the sentences are to be given in Latin, unless a 
reasonable cause justify the use of another language. 

Art. 57. The sentence becomes a res iudicata in accordance with 
canon 1902, 1°-3°; as to cases in which there is no room for a res 
iudicata, further hearing of them may proceed only in accordance 
with canons 1903, 1987, and 1989. 

Art. 58. A schedule of judiciary rates and costs, as well as of 
fees for attorneys and advocates, shall be approved by a decree of 
the Apostolic Nuncio. 

Art. 59. The Rota of the Apostolic Nunciature is required to 
render an annual report of its activity to the Sacred Congregation 
of the Sacraments, in accordance with its letter of July 1, 1932 and 
with the motu proprio of Pius XI, Qua cura, of December 8, 1938 
(nav) 

* * * % * 

Our Holy Father has ordered the promulgation of two decrees by 
the Sacred Congregation of Rites: one declaring that it is in order 
to proceed to the beatification of Brother Benilde, a Christian 
Brother; the other recognizing the heroic virtues of Ludovico Pa- 
voni, founder of the Congregation of the Sons of Mary Immaculate. 


* * * * * 


SECULAR 


The State Supreme Court of New York has refused to declare un- 
constitutional a grant of $128,000 to Canisius College to convert an 
abandoned hospital into classrooms. The action was dismissed on 
the ground that “ no private person or number of persons can assume 
to be the champions of the community, and in its behalf challenge 
the public officers to meet them in the courts of justice to defend 
their official acts”. The assistant attorney general argued that the 
State’s program was not an effort to aid or maintain colleges, but 
an attempt to provide college facilities for veterans. State aid 
would be terminated in a great many colleges, he said, if this grant 
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was held to be unconstitutional, since many colleges receiving it are 
affiliated with religion or are marked by some denominational 
characteristic. 

* * * * * 

The territorial commissioners of public instruction in Honolulu 
have provided that no religious instruction may be given in public 
classrooms during regular school hours. Religious instructors will 
be required to provide their own classroom facilities. Instructions 
are required to be confined to one day a week. If held outside the 
school buildings, they may be held only during the last class period 
of the day. The plan of releasing children for religious instruction 
is five years old. During the past year, five thousand Catholic 
children and seven thousand Protestant children have availed them- 
selves of the opportunity thus offered. 


* * * * * 


A New Jersey law makes a privileged communication a confession 
that indicates that the penitent has participated in an act of vio- 
lence resulting in death. 


* % % * % 


A bill to bar ministers and members of religious orders from 
teaching in Missouri public schools was defeated in the House of 
Representatives of that State. 


*% % % * * 


The KKK has surrendered its charter as a national organization 
in the Superior Court at Atlanta, Georgia. 


* * *% * % 


On the adjournment of the Texas Legislature, a Senate bill died 
which would have authorized the trustees of all school districts, 
common or independent, to furnish transportation to pupils in 
parochial, denominational, or private schools. 


% * % % % 


The National Constituent Assembly of Venezuela has passed a 
constitutional article giving the government the exclusive right to 
educate teachers and professors for Venezuela’s schools. 


% % % *% * 


In the Department of Vendee, France, a large group of priests and 
directors of Christian schools purposely decided to refuse payment 
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of a tax exacted on entertainments held to raise money for the sup- 
port of Christian schools. The State taxes the people for unneeded 
public schools which are practically empty, and refuses subsidy to 
Christian schools which it taxes by taxing entertainments held to 
support them. Decisions in two cases resulted in acquittal on pro- 
cedural grounds. Action on the other cases was postponed. 


* * * * * 


The French State Council, highest power in France to pass on the 
directives of public authorities, has declared null and void a direc- 
tive issued by the general council of the Department of Seine and 
Oise that would suppress religious ceremonies and emblems in all 
hospitals administered by the department, saying that it was con- 
trary to the law of 1905, which stipulates that religious practice is 
to remain free in hospitals. 


* % *% * * 


The Italian Constituent Assembly has voted to uphold the exemp- 
tion from property taxation of all churches and houses of religious. 
The Christian Democrats argued that religious bodies are exempt 
from taxation under the Vatican-Italian Concordat. 


* * * * * 


The Belgian Commission appointed by King Leopold on July 14, 
1946, to investigate his acts has cleared him of charges that he sur- 
rendered to the German forces in 1940 without warning his allies. 
It found that his choice of remaining a prisoner of war instead of 
following his government into exile was constitutional. 


* * * * * 


The persecution of the Church in Yugoslavia is manifest from 
the following outrages. Contrary to the constitution which affirms 
the principles of religious liberty, Tito attacks the clergy and prel- 
ates in his speeches. Public buildings are plastered with anti- 
clerical slogans. In Herzegovina, the Catholic inhabitants were 
forced to mass migration to regions where there are no churches. 
The police attend all church functions. Three hundred Catholic 
schools have been closed. All Catholic societies have been abol- 
ished. Two hundred priests and sixty nuns are in prison. Twenty 
priests were killed in 1946. 


Reuiviws 


- 


Book 


CANON LAW by the Most Reverend Amleto Giovanni Cicognani. 
Second Revised Edition. Authorized English Version by the 
Rey. Joseph M. O’Hara, Ph. D. and the Rt. Rev. Msgr. Francis 
J. Brennan, D.D., J.U.D. The Newman Bookshop, Westminster, 
Maryland. Pp. xiv-892. Price $5. 


This volume adopted in some Seminaries is now in its second 
edition. Like the first edition it is a composite of the two volumes 
of the original Latin text. Since the first English translation ap- 
peared, several important documents and decisions have come from 
the Holy See. These are incorporated in the present edition. 
Other revisions are made, among these a change of opinion relative 
to the existence of privileges obtained through communication of 
privileges by religious before the promulgation of The Code of 
Canon Law. 

Canon Law. as presented by Archbishop Cicognani is divided into 
three parts: Introduction to the Study of Canon Law; History of 
the Sources of Canon Law and a Commentary on Book I of the 
Code. All these parts are worthy of commendation but the history 
of the Sources is perhaps most worthy. There is abundant detail 
in treating these Sources from the beginning of this science to the 
promulgation of The Code of Canon Law. It is an added advan- 
tage to have these sources presented in the vernacular. Similar 
advantage of language is not, in the opinion of the reviewer, 
found in the Introduction to the Study of Canon Law and in the 
Commentary on the first book of The Code of Canon Law. 

The text of the canons of the first book is amply expounded. 
Many examples are given to illustrate the law. This is a useful 
device. The method of exposition found in this book leaves little 
to be desired. The work of the translators is readable, in itself an 
accomplishment. 

The bibliography of this volume is sufficient for all normal work 
and study in Canon Law. From this point of view no criticism 
can be made. But the bibliography is not as complete as the pub- 
lisher claims it to be. There are three indices well done and in every 
way satisfactory. These are indices of names, subjects and canons. 

. Epwarp ROELKER 
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Chronicle 


GENERAL 


Most Rev. Giovanni Dellepiane, Apostolic Delegate to the Belgian Congo, 
has been named by our Holy Father to represent him at the centenary cele- 
bration of the independence of the Republic of Liberia. 

* * * * * 

Most Rev. Alcide Joseph Marina has been appointed Papal Nuncio to 

Lebanon. 
ees * * * 

Dr. Joaquim Diaz Gonzales has been named the first representative of Vene- 
zuela at the Vatican enjoying the rank of Ambassador. The legation has be- 
come an embassy. : 

¥ Ets * *  * 


Egypt has named Tabir El Emiry Bey its first minister to the Holy See. 
* * * * * 

On July 15, W. Averell Harriman, Secretary of Commerce, was received in 
private audience by our Holy Father. 

* * * * * 

His Eminence, Francis Cardinal Spellman addressed the twelfth national 
convention of Catholic War Veterans who held their meeting in Cleveland 
June 19-21. The convention was also addressed by Richard C. Patterson, Jr.. 
former United States Ambassador to Yugoslavia. 

* * * * * 

His Eminence, Joseph Cardinal Mindszenty, Primate of Hungary, in New 
York en route to the Marian Congress, expressed his thanks to the National 
Catholic Welfare Conference for sending fourteen thousand meals a day to 
Hungary. 

* * * * * 

A triennial General Chapter of the American Cassinese Congregation of the 

Benedictine Order was held August 5-8 at St. Bede’s Abbey, Peru, Illinois. 
* * * * * 

The twenty-first General Chapter of the Swiss-American Congregation of 
the Benedictine Order was held in Conception, Missouri, June 18-20. Rt. Rev. 
Columban Thuis, O.S.B., D.D., of St. Joseph’s Abbey, Louisiana, was elected 
President. 

* * * * * 
The Knights of Columbus held their sixty-fifth annual national convention 
in Boston. It opened on August 19 with a Pontifical Mass celebrated by Most 
Rev. Henry J. O’Brien, D.D., Bishop of Hartford; the sermon was preached 
by Most Rev. Matthew F. Brady, D.D., Bishop of Manchester, 

* * * * * 


‘ The convention of the Holy Name Society will be held in Boston October 
-5. 


440 


CHRONICLE 441 


Rt. Rev. Maurice F. Griffin of Cleveland was elected President of the 
Catholic Hospital Association of the United Statés and Canada at its thirty- 
second annual convention in Boston. 

* * * * * 

The seventy-fifth annual convention of the Catholic Total Abstinence Union 
was held in Baltimore August 4-6. 

* * * * * 

The sixth quinquennial national convention of the Third Order of St. Francis 
in the United States and Canada was held in Cincinnati August 10-12. It 
opened with a Pontifical Mass celebrated in the Church of St. Peter in Chains 
by Most Rev. George J. Rehring, D.D., Auxiliary Bishop of Cincinnati. The 
sermon was preached by Most Rev. Richard J. Cushing, D.D., Archbishop of 
Boston, Episcopal Protector of the Third Order in the United States. 

* * * * * 
The National Liturgical Conference was held in Portland, Oregon, August 


18-21. 
* * x * * 


The tenth anniversary convention of the National Catholic Theater Con- 
ference was held June 20-23 at The Catholic University of America. Most 
Rey. Matthew F. Brady, D.D., Bishop of Manchester, spoke at the communion 
breakfast held in connection with it. 

- * * * * * 
The third national Street-preaching Institute for priests was held July 7-11 
at the College of Our Lady of the Ozarks, Carthage, Missouri. 
* * * *xoul* 
A Catholic Tri-State Congress was held at Grands Rapids September 12-17. 
* * * * * 
President Antonio Oscar de Frigoso Cormona, of Portugal, presided at the 
opening of the third International Catholic Medical Congress in Lisbon. 
* * * * * 
An International Jocist Congress was held in Montreal June 23-29. 
* * * * * 
Delegates from nineteen countries attended the International Catholic Film 


Congress held in Brussels. 
* * * * * 


More than one-half the delegates from twenty-two foreign countries attend- 
ing the Girl Scout World Encampment at Barre, Pa., were Catholics. Fourteen 
of the delegates from the United States and Puerto Rico were also Catholics. 

* * * * * 

The Archdiocese of St. Louis has celebrated the first centenary of its estab- 

lishment as the third Archdiocese in the United States. The second, Portland, 


was established in 1846. 
* * * * * 


The Diocese of Buffalo celebrated its centenary September 22-25, 
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The School Sisters of Notre Dame have celebrated the centenary of their 
establishment in the United States. The commemorative ceremonies were 
marked by a Pontifical Mass celebrated in the City Auditorium in Milwaukee 
by Most Rev. Moses E. Kiley, D.D., Archbishop of Milwaukee. 


* * * * * 


Most Rev. John M. McNamara, D.D., Administrator of the Archdioceses of 
Baltimore and Washington, celebrated Mass in the chapel of Georgetown Uni- 
versity’s new $3,600,000 hospital. Of the cost the F ederal Works Agency con- 
tributed $2,850,000. 

fier x * * * 

Most Rev. Henry J. Althoff, D.D., Bishop of Belleville for thirty-three years, 

died at the age of seventy-four. 


* * * * * 


On June 17, His Eminence, Edward Cardinal Mooney, presided at the fu- 
neral of Most Rev. Francis J. Magner, D.D., late Bishop of Marquette, in St. 
Peter’s Cathedral, Detroit. 

* x * * * 

Most Rev. Walter J. Fitzgerald, SJ., Vicar Apostolic of Alaska, died July 19 
at the age of sixty-three. 

* * * * * 

On August 4, Most Rev. J. Carroll McCormick, D.D., Auxiliary Bishop of 
Philadelphia, celebrated, in the Shrine of the Immaculate Conception, the Re- 
quiem Funeral Mass for Rt. Rev. Peter Guilday, who died July 31 at the age 
of sixty-three. 

* * * * * 

Rt. Rev. Thomas Conry, President-Emeritus of Loras College, was buried 
July 3. The Funeral Mass was celebrated in St. Raphael’s Cathedral, Dubuque, 
by Most Rev. Henry P. Rohlman, D.D., Archbishop of Dubuque. The sermon 
was preached by Most Rev. Edward Fitzgerald, D.D., Auxiliary Bishop of 
Dubuque. 

* * * * * 

The death of Rt. Rev. Hugh L. McMenamin, rector of the Denver Cathe- 
dral, has been announced. 

* * * * * 

The death of Rev. J. Hugh O’Donnell, C.S.C., former President of Notre 
Dame University (1940-1946), has been announced. 


* * * * * 


On June 14, David I. Walsh, former U.S. Senator from Massachusetts, was 
buried in Clinton, Massachusetts. 


* * * * * 


DIGNITIES 


His Eminence, Benedetto Aloisi Cardinal Masella, has been named Pro- 
prefect of the Sacred Congregation of the Sacraments. 
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At the final bicentennial convocation of the University of Princeton, His 
Eminence, Eugene Cardinal Tisserant, was given” the honorary degree of Doc- 
tor of Laws. Others honored on that occasion were President Truman, Gen. 
Dwight D. Eisenhower, Admiral Chester W. Nimitz, Bernard Baruch, T. S. 
Eliot, and Viscount Alexander, Governor General of Canada. 


* * * * * 


Most Rev. George De Jonghe d’Ardoye, Titular Archbishop of Mistia and 
former Apostolic Delegate to Iraq, has been named Apostolic Delegate to In- 
donesia, previously under the jurisdiction of the Apostolic Delegate to Aus- 
tralia. 

* * * * * 

Most Rey. Thomas A. Boland, D.D., formerly Auxiliary of the Archbishop 
of Newark, was installed Bishop of Paterson on September 18, in St. John the 
Baptist Cathedral. 

* * * * * 

On June 30, Most Rev. John J. Wright, D.D., Titular Bishop of Tegea and 
Auxiliary of the Archbishop of Boston, was consecrated by Most Rev. Richard 
J. Cushing, D.D., Archbishop of Boston. The co-consecrators were Most Rev. 
Ralph L. Hayes, D.D., Bishop of Davenport, and Most Rev. James L. Con- 
nolly, D.D., Coadjutor of Fall River. The sermon was preached by Rev. 
Gerald G. Walsh, S.J. 

* * * * * 

On July 1, Most Rev. James E. McManus, C.Ss.R., D.D., was consecrated 
Bishop of Ponce in the Church of Our Lady of Perpetual Help, Brooklyn, by 
Most Rev. William T: McCarty, C.Ss.R., D.D., Coadjutor of Rapid City. The 
co-consecrators were Most Rev. William D. O’Brien, D.D., Auxiliary of the 
Cardinal Archbishop of Chicago, and Most Rey. Aloysius Willinger, C.Ss.R., 
D.D., Coadjutor of Monterey-Fresno. 


* * * * * 


On September 15, Most Rev. Thomas J. McDonnell, D.D., Titular Bishop of 
Sela and Auxiliary of the Cardinal Archbishop of New York, was consecrated 
in St. Patrick’s Cathedral, New York, by His Eminence, Francis Cardinal 
Spellman. The co-consecrators were Most Rev. Richard J. Cushing, D.D., 
Archbishop of Boston, and Most Rey. J. Francis A. McIntyre, D.D., Coadjutor 
Archbishop of New York. The sermon was preached by Most Rev. William 
A. Griffin, D.D., Bishop of Trenton. 

* * * * * 


On August 6, Most Rev. Joseph M. Marling, C.PP.S., D.D., Auxiliary of the 
Bishop of Kansas City, was consecrated in St. Monica’s Cathedral, Cincinnati, 
by Most Rev. Edwin V. O’Hara, D.D., Bishop of Kansas City. The co-conse- 
erators were Most Rev. Joseph H. Albers, D.D., Bishop of Lansing and Most 
Rev. John G. Bennett, D.D., Bishop of La Fayette, Indiana. The sermon was 
preached by Rt. Rev. Clarence G. Issenman. 

x * * * * 


Most Rev. Hugh A. Donohoe, D.D., has been named Titular Bishop of 
Taium and Auxiliary of the Archbishop of San Francisco. 
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Most Rev. Roman R. Atkielski, D.D., has been named Titular Bishop of 
Stobi and Auxiliary of the Archbishop of Milwaukee. 
io CR ie Pee 
Most Rev. James A. McNulty, D.D., has been named Titular Bishop of 
Methone and Auxiliary of the Archbishop of Newark. 
#ye ae. Ue). eh te 
Most Rev. L. Abel Caillouet, D.D., has been named Titular Bishop of Setea 
and Auxiliary of the Archbishop of New Orleans. 
sul 4) Geet bee = 
Most Rev. Hubert M. Newell, D.D., has been named Titular Bishop of 
Zapara and Coadjutor of Cheyenne. 
ek eee kee 
Most Rev. Georges Leon Pelletier has been named Bishop of Three Rivers, 
succeeding Most Rev. Maurice Roy who has been named Archbishop of 
Quebec. 


* * * * * 


Most Rev. Michael Keller, formerly rector of the Osnabriick Seminary, has 
been named Bishop of Miinster, succeeding the late Clement Cardinal von 
Galen. 

* * * * * 

Most Rev. Augustine F. Wildermuth, S.J., has been named Bishop of Patna, 
India. 

* * * * * 

Most Rey. Ansgar Nelson, O.S.B., of Portsmouth Priory, Portsmouth, RLI., 
has been named Titular Bishop of Birta and Coadjutor to the Vicar Apostolic 
of Sweden. 

* * * * * 

Most Rev. Adolph A. Noser, S.V.D., was consecrated August 22 by His 
Eminence, Samuel Cardinal Stritch, at St. Mary’s Mission House, Techny, 
Illinois, as Titular Bishop of Capitolios. He has been named Vicar Apostolic 
of Aura, African Gold Coast. 

* * * * * 

Rey. Alfred Richard, W-F., has been appointed Apostolic Administrator of 

the Vicariate Apostolic of Navrongo, British West Africa. 
x * 4 * * 

Most Rev. Richard J. Cushing, D.D., Archbishop of Boston, has received 

the golden medallion of the Ancient Order of Christ of Portugal. 
* * * * * 

Very Rev. Edward Kilian Lynch, O. Carm., has been elected Prior General 
of the Order of Our Lady of Mt. Carmel. 

* * * * * 

On July 5, Very Rev. William Slattery, C.M., was elected Superior General 
of the Vincentian Fathers. 

* * * * * 

Most Rev. Adalbert Turowski, P.S.M., has been elected the thirteenth Rec- 
tor General of the Pallottine Fathers. 
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Very Rev. Jeremiah Dennehy, D.C.L., has been elected Superior General of 
St. Columban’s Foreign Mission Society. ia 


* * * * * 

Very Rev. John H. Boccella, T.O.R., has been elected Minister General of 
the Third Order Regular of St. Francis. His election coincides with the fifth 
centenary of the foundation of the Third Order Regular and with the first 
centenary of the establishment of its house at Loretto, Pa. 

* * * * * 


Most Rev. Louis Durrieu, W.F., has been elected Superior General of the 
White Fathers. 
* * * x  * 
Most Rev. Charles Mansfeld, OS.Cam., has been named Superior General 
of the Camillian Fathers and Brothers. 


* * * * * 


Very Rev. Charles J. Melchoir, O.S.A., of Detroit, has been re-elected Pro- 
vincial of the Province of the Mother of Good Counsel of the Augustinians at 
a Chapter presided over by Very Rev. Joseph A. Hickey, O.S.A., Prior Gen- 
eral. 

* * * * * 

Very Rev. James P. White, C.P., has been elected Provincial of the Western 

Province of the Passionists. 


* * * * * 


Very Rev. Seraphim W. Oberhauser, C.PP.S., has been elected Provincial of 
the Fathers of the Précious Blood. 


* * * * * 
Very Rev. Jerome Jacobs, S.D.S., has been named American Provincial of 
the Society of the Divine Gavior. 
* * * * * 


Rt. Rev. Charles V. Coriston, O.S.B., D.D., has been elected Abbot of the 
newly created Abbey of St. Paul, Newton, N. J. 


* * 2k * * 


The following have been named Protonotaries Apostolic: Rt. Rev. Lucien 
J. Caillouet, V.G., of the Archdiocese of New Orleans, and Rt. Rev. Anthony 
H. Wiersbinski, of the Diocese of Erie. 


* * * * * 


The following have been named Domestic Prelates: Rt. Rev. Msgrs. Edward 
Prendergast, Joseph H. Jacobi, Dominic Basco, Joseph J. Boudreaux, William 
J. Castel, Joseph Pyzikiewicz, Maurice Schnexnayder and Joseph Wester, of 
the Archdiocese of New Orleans; Egisto Tozzi, of the Archdiocese of San 
Francisco; Edward J. Fischer, Daniel E. Fitzpatrick, James F. Murphy, G. 
Gerald Duggan, Edward P. McManaman and Victor F. Miller, of the Diocese 
of Erie. 
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The following have been named Privy Chamberlains: Very Rev. Msgrs. 
Charles J. Plauché, Charles Beauvais, and Robert Tracy, of the Archdiocese of 
New Orleans; W. Lawrence Franklin, Robert B. McDonald, James M. Powers 
and John M. Gannon, of the Diocese of Erie. 

a . * * * 


Rev. Wilfrid Hurley, C.S.P., has received the Papal decoration Pro Ecclesia 


et Ponttfice. 
* * * * * 


Very Rev. Francis X. Talbot, S.J., has been named President of Loyola Col- 


lege, Baltimore. 
* * * * * 


Very Rev. J. Eugene Gallery, 8.J., has been named President of the Univer- 


sity of Scranton. 
x * * * » 


Rev. V. J. Guinan, C.S.B., former President of Assumption College, Windsor, 
Ontario, has been named President of St. Thomas College, Houston. 


* * * a * 


Very Rev. William F. Masterson, S.J., has been named President of Ateneo 
di Manila. 

* * * * * 

The following have been named Knights of St. Gregory: James J. Norris, 
European Director of War Relief Services of the National Catholic Welfare 
Conference; George W. Bach, James E. Robaskiewicez, James J. Burton and 
John A. Spaeder, of the Diocese of Hrie. 

* * ea * 


John B. McCloskey, representative in France of the War Relief Services of 
the National Catholic Welfare Conference, has been named Knight Com- 
mander of the Order of St. Sylvester. 


. 
* * * * * 

The following have received the Medal Pro Ecclesia et Pontifice: Linna E. 
Bresette, Field Secretary of the Social Action Department of the National 
Catholic Welfare Conference; Tina Collins, of the Diocese of Alexandria; 
Bertha C. McEntee, Mrs. Lewis H. Haler, and Patrick Boyle, of the Diocese 
of Erie. 

* * * * * 

Joseph F. Mannion of Baltimore has been elected National Commander of 

the Army and Navy Legion of Valor. 


* * * * * 


Edward F. Stuart was elected President of the National Federation of New- 
man Clubs at its thirty-third national convention in Houston. 
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Canonization, 
decrees of, VII, 235 
infallibility of Pope in decree of, 
VI, 401-415 
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Chapels, surplus, VI, 433 
Chaplains, military, rights of in religi- 
ous chapter, VII, 81 
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Collections, permission for, VII, 94, 95 
Common law, debt to Christian prin- 
ciples, VI, 457-476 
Communists, 
admission to novitiate, VII, 74, 75 
admission to tonsure, VII, 406, 407 
Concordats, nature and status of, VII, 
10-44 
Conferences, theological, 
in deanery, VII, 87, 88 
religious, attendance by, VII, 317, 
318 
solution of cases, written, VII, 89 
Confessors, supplementary, VII, 425, 
426 


Confirmation, 
age for, VII, 70, 71 
ceremonies of, VII, 71, 72, 218-220 
decree of Sacred Congregation of 
the Sacraments, VII, 211-220 
minister, extraordinary, VII, 71, 72, 
174-179, 211-233 
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subject, extradiocesan, VII, 76, 77 
Confraternity of Christian Doctrine, 
establishment by vicar econome, 
VII, 319, 320 
Consanguinity, impediment of, VI, 
366, 488, VII, 189-191, 307, 308 
Conscientious objectors, VI, 4383; VII, 
237 
Consent, matrimonial, VI, 367; VII, 
303, 304 
Consultors 
reappointment of, VII, 82, 83 
vicar general as, VII, 84, 85 
Convert, baptism of, 
ceremonies of, VII, 398-407 
instructing priest as minister of, 
VII, 89-91 
Crime, impediment of, VII, 305-307 
Curates, prenuptial investigation by, 
VII, 171-174 
Curia, diocesan, appointment of ex- 
religious to, VII, 69, 70, 322 
Custody of court charges, VI, 436 
Custody of the Blessed Sacrament, 
VII, 198-200 


Deacon as minister of solemn baptism, 
VI, 76-78 

et rural, frequency of report, VII, 

, 76 

Death, proof of in regard to military 
personnel, VI, 1-38, 158-168 

Denunciations, anonymous, VII, 66-69 

baceoeke in marriage cases, VI, 344- 
377 

Disparity of worship, impediment of 
VI, 352-354, 424; VII, 304, 305 

Dispensations, reason for, VI, 524, 
525; VII, 79-81, 194, 195 

Divorce, VI, 212-238, 436, 487, 500-502; 
VII, 310-312 

Donations of pastor, VI, 528, 529 

Dowry of religious, dispensation from, 
VII, 73, 74 

Drunkenness, affecting marriage, VI, 
492 


Elections, papal, VI, 318, 531-534 
Entertainments, permission for, VII, 
318, 319 
Equity, canonical, meaning of, VI, 
239-274 
Error, affecting marriage, VI, 495 
Eucharistic fast, 
of infirm, VI, 423 
of night workers, VI, 538, 539; VII, 
339 
of religious, VII, 340 
of Rome workers, VI, 151 
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New York, VII, 100 
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Excardination, VII, 202, 203 
Excommunication, : 
for attempting marriage before min- 
ister, VII, 308-310 
for attempting marriage after di- 
vorce, VII, 310-312 
Exemption, tax, VI, 322, 323, 436, 437; 
VII, 102, 236, 237, 239, 343 
Exorcism, permission for, VII, 93, 94 


Faculties, quinquennial affecting 
Orientals, VI, 73-76 
Fast, Eucharistic, 
of infirm, VI, 423 
of night workers, VI, 538, 539; VU, 
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of religious, VII, 340 
of Rome workers, VI, 151 
Form of marriage, VI, 352-354, 496- 
499; VII, 308-312 
Funeral, choice of church of, VII, 98 


German hierarchy, pastoral of, VII, 99 

Germany, occupation of, VI, 542, 543 

Gift, modification of terms of, VII, 
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Heresy, 
as impediment to ordination, VII, 
325, 326 
as irregularity, VII, 403-406, 413, 
414 
suspicion of, VII, 81, 82 
Holy Communion, 
general, VII, 320, 321 
hour for, VII, 196-198 
obligation of annual, VII, 416, 417 
Holy Eucharist, custody of, VII, 198- 
200 
Holy Name Society Communion Sun- 
day, VII, 320, 321 
Honorarium for conducting pilgrim- 
age, VII, 184, 185 


Impediment to ordination, 
in child of heretic, VII, 325, 326 
in neophyte, VII, 406, 407 
Impediment, multiple matrimonial, 
VII, 189-191, 307, 308 
Gea impediment of, VI, 485, 
48 
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Imprimatur, affecting prohibition of 
books, VI, 93-96 
Indulgences, 
of associations of laity, VI, 97 
of Way of the Cross in houses of 
religious, VII, 96, 97 
Indults, 
affecting Kucharistic fast, VI, 423; 
VII, 339, 340 
Lenten, VI, 90-93 
Infallibility of decree of canonization, 
VI, 401-415 
Infirm, indult regarding Eucharistic 
fast of, VI, 423 
Insanity, 
affecting marriage, VI, 490-492 
of religious in temporary vows, VII, 
325 
Insurance, 
fire, claim, VII, 78, 79 
old age, carried by non-profit agen- 
cies, VI, 321 
Interpretation, 
authentic, VII, 414, 415 
judicial, VII, 294-301 
Trregularity for ordination, 
from heresy, VII, 413, 414 
from illegitimacy, VII, 72, 191, 192 
from loss of arm, VII, 182, 183 
from re-baptism, VII, 406 
from sect affiliation, VII, 405 
from sectarian baptism, VII, 403, 


Italian Republic, prayer for, VII, 234 
Italian-Vatican relations, VII, 242, 
243, 344 


Jehovah’s Witnesses, distribution of 
literature, VI, 320, 503-523 

Jews, marriage dispensation in case of, 
VI, 424, 534, 535 

Jurisdiction, lapse of sacramental, 
VII, 185, 186, 195, 196 

Jurisprudence, as affecting judicial 
interpretation, VII, 140-170 


Labor disputes, VI, 319, 320 
Law, 
child as subject of, VII, 416, 417 
criteria of civil, VII, 140- 170 
natural law, principles of, VII, 2-9, 
129-139 
Roman, value of precedent in, VII, 
140-170 
Legitimacy, 
absence of father affecting, VII, 191, 
192 
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baptismal register as proof of, VII, 
7 


novitiate, affecting admission to, 
VII, 408, 409 

putative marriage, affecting, VII, 
305-307 


Lenten indults, VI, 90-93 
License, marriage, 
in general, VL "477-480 
validity of in California, VI, 155 
Lligamen, impediment of, VI, 212-238, 
350, 354-362, 487, 500-502; VII, 
187-189, 310-312 
Liturgical books, censure of, VII, 233, 
234 
Louisiana, precedent in, VII, 165-170 
Loan, 
to parish, VII, 327 
to parishioner, VII, 326 
source of permission for, VII, 422, 
423 


Marriage, 
affinity, impediment of, VI, 488, 489 


ante-nuptial promises, VI, 50-67; 
WIT 201; 202 

attack, right to, VI, 378-400; VII, 
98, 378-395 


consanguinity, impediment of, VI, 
366, 488; VII, 189-191, 307, 308 

consent, VI, 367; VII, 303, 304 

convalidation, VII, 303, 304 

crime, impediment of, VII, 305-307 

death, proof of in regard to military 
personnel, VI, 1-38 

disparity of worship, impediment of, 
VI, 352-354, 424, 534-538; VII, 304, 
305 

dispensation, 
in case of Jew, VI, 424, 534, 535 
reasons for, VI, 524, 525; VII, 79- 

81, 194, 195 

divorce, VI, 212-288, 350, 354-362, 
436, 487, 500-502; VII, 310-312 

drunkenness affecting, VI, 492 

error affecting, VI, 495 

eugenic requirements affecting, VI, 
480-482, 492, 493 

form, VI, 352-354, 496-499; VII, 308- 
312 

impediment, multiple, VII, 189-191, 
307, 308 

impotence, impediment of, VI, 485- 
487 

insanity affecting, VI, 490-492 

license, 
in general, VI, 477-480 
validity of in California, VI, 155 
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ligamen, impediment of, VI, 350, 
354-362, 487, 500-502; VII, 187-189 

miscegenation affecting, VI, 493, 495 

nonage, impediment of, VII, 204, 
205 


Orientals, principle underlying va- 
lidity of marriages of, VI, 39-49 
Pauline Privilege, VI, 357-366; VII, 

203, 204 
place, convent chapel, VII, 302 
prenuptial investigation, 

by curate, VII, 171-174 

in case of immigrant, VII, 204, 


205 

Privilege of the Faith, VII, 281-293 

procedure in cases of dilemma, VI, 
344-377 

Promoter of the Faith, right to im- 
pugn marriage, VII, 378-395 

prosecute, right to, VII, 98, 378-395 

proxy in relation to, VII, 308, 309, 
312, 313 

public decency, impediment of, VII, 
304, 305 

sanation of, VII, 303, 304 

separation of spouses, 
act for in New York, VII, 341 
procedure in, VI, 187-212, 499, 500 

time for, VII, 328, 324 

transfer of rite in entering, VI, 275- 
304 

unworthy Catholics, VII, 418-420 

vow, private, dispensation from, 
VII, 85, 86 

Mass, 

hearing, obligation of, VII, 410, 411 

hour for, VII, 196-198 

obligation, nature of when imposed 
by diocesan statute, VII, 60-64 

place for, VII, 193, 194, 410, 411 

pro populo, obligation of substitute 
to offer, VII, 64-66 

stipends, transfer of, VII, 322, 323 

Military training, compulsory, VI, 

152, 322 

Miscegenation, affecting marriage, VI, 

493-495 


Natural law, general obligations of, 

VII, 2-9, 129-139 

Negotiatio, VII, 184, 185 

Nonage, impediment of, VI, 484, 485; 

VII, 204, 205 

Novices, 

emergency vows, VII, 423 

entering seminary, VI, 416-418; VII, 
414, 415 
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loss of parish, VII, 424, 425 
property of, VI, 88-90 
Novitiate, disqualifications for en- 
trance, VII, 74, 75, 407-409 


Obsession, VII, 93, 94 
Office, term of, VI, 523, 524 : 
Orders, holy, impediments affecting, 
in child of heretic, VII, 325, 326 
in neophyte, VII, 406, 407 ; 
Orders, holy, irregularities affecting, 
from heresy, VII, 413, 414 
from illegitimacy, VII, 72, 191, 192 
from loss of arm, VII, 182, 183 
from re-baptism, VII, 406 
from sect affiliation, VII, 405 
from sectarian baptism, VII, 403, 


404 
Oriental Rite, 

marriage law, principle underlying 
validity of marriages, VI, 39-49 

novitiate, Latin, in relation to, VI, 
407-409 

quinquennial faculties of Latin Or- 
dinaries affecting, VI, 73-76 

transfer of rite in entering marriage, 
VI, 275-304 


Parochial vicars as extraordinary 
ministers of confirmation, VII, 
174-179 

Pastor, 

adjutants of, VI, 305-314; VII, 64- 
66, 412, 413 

appointment of, VII, 200, 201 

cathedral, VI, 84-88 

examination of, VII, 314-317 

donations by, VI, 528, 529 

loans by, VII, 326, 327 

service of invitation to resign, VII, 
421, 422 

support of, VII, 412, 413 

Pauline Privilege, VI, 357-366; VII, 
203, 204 

Peace, American Hierarchy’s state- 
ment on, VI, 150 

Pews, reserved, VII, 87 

Picnic, permission for, VII, 318, 319 

Pictures, bizarre, VI, 527 

Pilgrimage, honorarium for conduct- 
ing, VII, 184, 185 

Pope, election of, VI, 318, 531-534 

Popes, revised list of, VII, 235 

Postulancy, faculties of Apostolic 
Delegate in regard to, VII, 240 

Preaching, by extradiocesan priests, 
VII, 179-182 
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ere judicial value of, VII, 140- 


Prefect Apostolic, indulgence for kiss- 
ing ring of, VII, 96 

Presumptive death affecting marriage 
in regard to military “personnel, 
VI, 1-38, 158-168 

Price control, WG, GPRAL 

Priest’s record, face sheet of, VI, 100- 
105 

Privilege, principles of in Decretals, 
VII, 355-377 

Privilege of the Faith, VII, 281-293 

Procedure, 

in dilemma cases involving mar- 
riage, VI, 344-377 
in separation cases, VI, 187-212, 499, 

500 

Promoter of the Faith, right of to im- 
pugn validity of marriage, VII, 
378-395 

Property of novices, VI, 88-90 

Proxy, in relation to marriage, VII, 
308, 309, 312, 313 

Public decency, impediment of, VII, 
304, 305 

Purpose of religious institute, change 
of, VII, 183, 184 


Reasons for matrimonial dispensa- 
tions, VI, 524, 525; VII, 79-81, 194, 
195 
Record, 
priest’s, face sheet of, VI, 100-105 
seminarian’s, face sheet of, VI, 96- 
100, 530 
Refugees, immigration of, VI, 320 
Register, baptismal, as proof of legiti- 
macy, VII, 72 
Released time for religious instruc- 
tion, VI, 155, 435, 436; VII, 101, 
102, 238, 343, 437 
Religious, } 
alienation, faculties of Apostolic 
Delegate in regard to, VII, 340 
blessing of ciborium by, VII, 186 
building, new, VII, 409, 410 
canons affecting, VI, 105-136 ; 
chapter rights of military chaplain, 
VII, 81 
confessor, supplementary, VII, 425, 


cts offices forbidden ex-religi- 
ous, VII, 69, 70, 322 

dowry, dispensation from, VII, 73, 
74 

foundation of diocesan institute, 


VII, 206, 207 
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government payments to, VII, 324 
indulgence of Way of Cross in 
houses of, VII, 96, 97 
insanity of, when in temporary 
vows, VIL 325 
novices, 
emergency vows, VII, 423 
entering seminary, VI, 416-418 ; 
VII, 414, 415 
loss of parish, VII, 424, 425 
property of, VI, 88-90 
novitiate, disqualifications for en- 
trance, VII, 74, 75, 407-409 
postulancy, faculties of the Apos- 
tolic Delegate affecting, VII, 340 
purpose of institute, change of, VIL, 
183, 184 
secularization, indult of, acceptance 
of, VII, 321 
seminary tax obligatory on houses 
of, VII, 192, 193 
teachers in public school, VI, 155 
theological conferences, attendance 
at, VII, 317, 318 
transfer from one class to another, 
VII, 210 
Religious education, subsidy to, VI, 
154, 321, 322, 425-433, 542; VII, 
45-59, 99-101, 236, 239, 259-280, 
341-343, 436, 437 
Roman law, 
influence on Common law, VI, 457- 
476 
precedent in, VII, 140-170 
Rota, 
Sacred Roman, rules for its stu- 
dium, VI, 315-318 
Spanish, establishment of, VII, 427- 
436 


Sacraments, Sacred Congregation of, 
decree regarding extraordinary 
minister of confirmation, VII, 211- 
220 

Sanation of marriage, VII, 303, 304 

School, Catholic, atheist child in, VII, 
92, 93 

Secular institutes, decree approving, 
VII, 328-339 

Secularization, indult of, acceptance 
of, VID, 321 

Seminarian, 

entering religious community, VI, 
416-418; VII, 414, 415 
record of, face sheet, VI, 96-100, 530 

Seminary, pedagogy in curriculum, VI, 

149, 150 
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Seminary tax obligatory on houses of 
religious, VII, 192, 193 

Separation of spouses, 

act in New York, VII, 341 
procedure in, VI, 187-212, 499, 500 

Spanish Rota, establishment of, VII, 
427-436 

Sponsors, record of invalid at baptism, 
VI, 78-80 

State and Church, interrelations, VI, 
150-158, 319-323, 437-440, 451-523, 
540-545; VII, 2-59, 99-103, 238- 
246, 259-280, 341-344, 436-438 

Subject of law, VII, 416, 417 

Subsidy to schools, VI, 154, 321, 322, 
425-433, 542; VII, 45-59, 99-101, 
236, 239, 259-280, 341-343, 436, 437 

Substitute of pastor, VI, 305-314; VII, 
64-66 

Support of pastor, VII, 412, 413 


Tabernacle, custody of, VII, 198-200 
Tax exemption, VI, 322, 323, 436, 437; 
Wi LO2h 236523 pico os ate 

Textbooks, free, 

Louisiana, VI, 480, 431 

Mississippi, VI, 430, 431 
Theological conferences, 

in deanery, VII, 87, 88 

religious, attendance of, VII, 317, 

18 


solutions of cases, written, VII, 89 
Title of ordination, claim for support, 
VII, 412, 413 
Transfer from one class of religious to 
another, VII, 210 
Transportation, free, 
California, VI, 431 
Delaware, VI, 428, 431 
Towa, VI, 432, 542 
Kentucky, VI, 426, 427 
Louisiana, VII, 101 
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Maine, VII, 342 

Maryland, VI, 428 

Missouri, VI, 432 

New Jersey, VI, 154, 425-427; VII, 
99, 342 

New York, VI, 429-431 

Oklahoma, VI, 429 

Pennsylvania, VII, 342 

Texas, VII, 239, 437 

Washington, VI, 429, 430 

Wisconsin, VI, 428, 429, 431; VII, 
99, 100 

Trent, Council of, critical edition of 

manuscript of first seven sessions, 
VI, 169-172 


United Nations Educational, Scientific 
and Cultural Organization, VI, 
434, 435 

Unworthy Catholics, 
VII, 418-420 


marriages of, 


Vicars, parochial, VI, 305-314; VII, 
174-179, 319, 320, 412, 413 
Vicar general, 
in relation to excardination, VII, 
202, 203 
in relation to alienation, VII, 422, 


Vow, 
dispensation from private, VII, 85, 
86 


emergency, by novice, VII, 423 


Way of the Cross, indulgence in 
houses of religious, VII, 96, 97 
Will, 
sed Catholic beneficiary, VI, 


modification of terms, VII, 396-398 
World peace, statement of American 
Hierarchy on, VI, 150 


